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Are payroll dollars 


working only part-time? 










Let the 
Continental Illinois Bank 


help with your training program 


Many of our correspondents use our 
education and training films and other 
visual material to supplement their own 
programs for developing the talents of 
their staff. This material covers a wide 
range of subjects including: 





Using letters effectively 

Using the telephone effectively 
Dealing with customers in person 
Handling the customer’s business 
Managerial education and training 
Increasing job efficiency 














a=) aie > o> ot ip ie el P 


* ols i) 
sill 
AL 





TLE 





We shall be glad to share this material 
with you, and to work with you in fit- 
ting it to your needs. Your inquiries 
are invited. 
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Continental Illinois National Bank 
and Trust Company of Chicago 


LaSalle, Jackson, Clark and Quincy Streets 
LOCK BOX H, CHICAGO 90, ILLINOIS 


Member Federal Deposit Insurance Corporation 








Your 
New York 
Office 





























There are many advantages in having a correspondent in 
New York City. One of the most important of these is proximity q 
to securities markets where prices are made, and where cus- 
todian facilities are provided for safeguarding holdings in order e | 
to avoid heavy cost of shipments. Also resulting from this : 
proximity is the prompt availability of accurate information 

and experienced advice. 


Another advantage is that New York City is headquarters 
for forwarding agents and for foreign credit information and 
exchange transactions. 


Guaranty Trust Company serves its correspondents in 





diverse, specific ways —- from answering inquiries, verifying 
= signatures, handling payments and collections to matters of { 
- personal accommodation — thus providing additional benefits ; 


to our correspondents. We invite you to make this bank your 
New York office and to utilize its extensive correspondent bank- 
ing facilities. 
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Guaranty Trust Company 
of New York 


Capital Funds $380,000,000 


140 Broadway Fifth Ave. at 44th St. Madison Ave. at 60th St. Rockefeller Plaza at 50th St. 
New York 15 New York 36 New York 21 New York 20 
LONDON PARIS BRUSSELS 
32 Lombard St., E. C. 3 4 Place de la Concorde 27 Avenue des Arts 


Bush House, W. C. 2 


Member Federal Deposit Insurance Corporation 
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The Mark of the Most Advanced Television Set ever built... 


The New 1953 PHILCO |: 
with Golden Grid Tuner |: 







Philco celebrates 60 years of industrial progress by 
bringing to the public television’s first HIGH 
FIDELITY PICTURE REPRODUCTION, with 
the development of the revolutionary TV90 




















chassis and GOLDEN GRID TUNER. : 
This latest achievement from the world’s largest As 
research laboratories devoted exclusively to home Ba 
television receivers introduces utterly new electronic be 
principles that raise significantly industry standards 
for reception-power, sensitivity, freedom from noise Just Like a Boost in = 
and interference, picture stability and contrast. So Station Power! 
advanced, it brings clear, steady and enjoyable tele- ; 
vision to vast new areas for the first time. Wi 
In still other major contributions to the art of iy 
television science, Philco engineers have developed T. 
the first Directional and Electronic built-in aerial ; 
for both UHF and VHF, and the PHILCO All- With quality its policy, and leadership a tradition, 
Channel UHF Tuner, by far the most advanced in Philco continues to broaden the horizons of 
the industry, that will bring superior ___ electronic research to bring the highest 
reception from every signal that will ja — quality, the most advanced products to iu 
reach any locality. the public and industry. : 
Su 
TR 
en 
Television - Radio »-Room Air Conditioners - Electric Range + Freezers - Industrial Products Fs 






TRUSTS AND ESTATES 





686 






of 
st 


IRUSTS 


oe 


OCTOBER 1952 
VoL. 91, No. 10 


FOUNDED 1904 








PROCEEDINGS OF PROBATE & TRUST DIVISIONS 
American Bar Association 


ee ee ee ae ae ee Oe 
Drafting Wills for Moderate Estates 
Outside the Probate Code ................. 
The Divided-Loyalty Rule -............... 
What Lawyers Should Know About Trust Investments: 

Fundamental Principles -.............. 

Selection of Securities _................ 
Income of Decedents _.......................... 
Fiduciary Law and Procedure ........... 
Pension and Profit Sharing Trusts ... 
DeGeciasy Zranmsiere .....................-........ 
Spouse’s Rights and Marital Deduction 


asaNiaiccun bei nauiieitiend John Ritchie III 
PEAR IOT AE a Stephen M. Farrand 
PEIN AT RA Mery ir Russell D. Niles 


‘nibeslaiatck initia tadecs Louis S. Headley 
En ee Harry M. Bardt 742 
Ee eRe Marvin K. Collie 745 
sceichtahn anda Daniel M. Schuyler 752 
i TaD Frederick E. Donaldson 762 
o Cerner ...... Creighton S. Miller 765 


en a EA Harold C. Jesse 768 


Prudent Man Rule of Trust Investments _................... Harry M. Bardt 770 


Draftsmanship: Wills and Trusts ..... 


Se EME TP Ie Joseph Trachtman 772 


Legislation Affecting Trusts and Estates __............ P. Philip Lacovara 774 


Trust and Probate Literature __._........ 


Retirement Funds for Self-Employed 


FT Henry H. Benjamin 776 
icioacMibisidainaiedsescigltae James K. Taylor 783 


PROFESSIONAL INVESTORS DIGEST 


Bond Market Review—Third Quarter 


al ee R. A. Schlumpf 701 


Trade Winds: Bituminous Industry Outlook ........ H. B. Brown, Jr. 704 
Sidelights on Institutional Investment —.......000 220002222202 708 
I a 710 
“High” Stock Markets—Time for Common Funds? ............ Symposium 712 
EL RE SAE eS Te ROE Lee ST ry EEE 716 
CURRENT EVENTS DEPARTMENTS 

Mid-Continent Trust Program ............ 688 Mutual Fund Index .... Peolst ae 
7 oe a — —- seseeeeeeees ye Trust Personnel Changes ..................... 784 

.B.A. Convention Highlights _............... 

Trust Division Elects Wilson ................ 696 Podeat Tex Notes .......... aera “G5 787 
Bank Women Choose Cleary ................ 698 Literature Notes paket heen eteree -.. 789 
Trust Council Developments ................ 700 Recent Decisions .................................... 790 
Mutual Fund Conference ................. ae 718 Where There’s A Will ...................... 796 


Topical Index for each volume appears in December issue 


CHRISTIAN C. LUHNOW 
Editor & Publisher 


P. PHILIP LACOVARA ........ Managing Editor 
WILLIAM M. BRADNER .... Associate Editor 
THOMAS L. FREDERICK .... Associate Editor 


Me, TOMO .............<<-..3. Business Manager 
A. CMZAP ..........-. Editorial Secretary 
F. M. JOHNSON ........ Circulation Manager 


S. J. FOOSANER .... Contributing Tax Editor 


Member of the Audit Bureau of Circulations 


Published monthly and copyright 1952 by 
FIDUCIARY PUBLISHERS, INC. 
50 East 42nd St., New York 17 
Vanderbilt 6-0310 


Subscription: $5.00 a year; Canada $5.50; 
Foreign $6.00; Single Copies 60 cents. 


Trusts AND ESTATES is not to be considered as 
endorsing the views advocated in signed articles. 


— 


Entered as second-class matter February 6, 1939, at the post office at New York, N. Y., under the Act of 
March 3, 1879. Additional entry at Paterson, N. J., July 23, 1936. 


Octoper 1952 








Cover Picture . . . Coit Tower on Telegraph 
Hill, San Francisco, a memorial to the vol- 
unteer firemen of earlier days, built from a 
bequest left by Lillie Hitchcock Coit, who 
as a little girl was mascot to one of the volun- 
teer companies. A century ago a huge sema- 
phore on Telegraph Hill signaled to wait- 
ing throngs the entrance into Golden Gate 
of an expected ship . . . San Francisco was 
host city in September to the 75th annual 
convention of the American Bar Association, 
whose Probate and Trust Law Divisions’ 
proceedings are reported in this issue... 
Among California’s 205 banks (with 993 
branches) are six of the fifty largest in the 
nation, four of them — including the top 
ranking Bank of America N. T. & S. A. — 
with head offices in San Francisco. 


Photo by San Francisco Chamber of Commerce 
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Nickname for T&E 


I am a diligent and enthusiastic read- 
er of TRUSTS AND EsTaTEs and was re- 
marking to my neighbor Franklin Kirk- 
bride* not long ago that I had thought 
of a sub-title for your magazine’s name. 
If you will forgive the flippancy of it, 
the suggested sub-title is “Turmoil in 
the Tomb.” You will admit that wills 
do create plenty of noisy controversy. 

Congratulations to you on the excel- 
lence of your magazine. 


William Hard, 
Roving Editor 
The Reader’s Digest 


Pleasantville, N. Y. 


*Co-author of “The Modern Trust Comany,” 
and former T.&E. columnist. 


Employment Exchange Produces 


We have just completed negotiations 
for employment with a young man with 
whom we made contact through your 
Employment Exchange Column. Need- 
less to say, we greatly appreciate the 
service which you have rendered us and 
we feel that it is a vital service for the 
profession. Please accept our many 
thanks and if there are any charges in 
connection with this service. kindly 
feel free to send us a statement. 

W. G. McMahan, 
Trust Officer, 


American National Bank 
Denver, Colo. 


[Ep. Note: No charge; just part of 
our service. | 


Trustees Surveyed on Stocks 


In an effort to find an answer to 
three questions, we made a survey of 
35 large trust departments of banks 
across the country during June and 
July and found that a generally recep- 
tive attitude toward common stocks in 
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trust holdings still prevails. A_ brief 
summary follows: 

Re cutbacks in common stock and 
reinvestment in bonds—22 banks 
have no general policy, while 13 have, 
in varying degree; some switch when 
the percentage reaches 60% and 
others at 70%. 

Re high-grade common stocks as 
currently attractive investments—33 
are still buying stocks, while one is 
not doing so, with one unreported. 

Re common stocks percentage held 
in a single account—6 banks reported 
no fixed ratio, while the lowest was 








TRUST BUSINESS 


is Our Business 


We welcome the opportunity 
to discuss it with you 


Kanawha Valley Bank 


CHARLESTON, WEST VIRGINIA 


35% and the highest 65%. made up 
of 50% industrials and 15% insur- 
ance and public utilities. The aver- 
age ratio was between 40-50%. 
While the replies were qualified by 
statements about the individual needs 
of accounts, beneficiary preferences, tax 
status, etc., we thought your readers 
might be interested in how some of 
the large trust managers are actually 
meeting the stock investment problem 
in relation to current market levels. 
Edward M. Cox, 
Vice President 


Kansas City, Mo. First National Bank 


















“FAITHFUL 
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Mid-Continent Trust 
Conference Program Set 


The 21st Mid-Continent Trust Confer. } 


ence of the American Bankers Associa. 
tion will be held November 13-14 at the 
Adolphus Hotel in Dallas. At the open. 
ing session on Thursday morning, new. 
ly elected A.B.A. President W. Harold 
Brenton will make his first appearance 
before the Trust Division. He will be 
followed on the program by Wesley §. 
Izzard, editor of the “Amarillo Times.” 


In the afternoon, incoming Trust Di- 
vision President Robert A. Wilson will 
present “A Trust Officer’s View of Pub- 
lic Relations.” The remainder of the 
session will be devoted to discussions 
on various phases of oil and gas. “Petro. 
Chemicals” will be handled by Paul 
Weaver, technical assistant to the vice 
president of Gulf Oil Corp. at Houston; 
“Oil Interests in Trusts and Estates” 
will be analyzed by Thomas A. Knighi 
of Thompson, Knight, Wright & Sim. 
mons in Dallas; “Trust Department Ac. 
counting Procedure in Oil and Gas In. 
terests” will be treated from the ac- 
countant’s viewpoint by Clark Breeding 


of the local office of Peat. Marwick. 
Mitchell & Co. 
On Friday morning. Carlysle A. 


Bethel, senior vice president and senior 
trust officer of Wachovia Bank and 
Trust Co. Winston-Salem, will point out 
“New Developments in Pension and 
Profit Sharing Trusts.” He will be fol- 
lowed by Robert S. Davis, vice presi- 
dent and trust officer of the First Na- 
tional Bank and Trust Co., Lexington. 
Ky., who will describe the opportunities 
in “Trust Service for Farmers.” This 
session will conclude with an analysis 
of “Current Economic Outlook” by Dx. 
Arthur A. Smith, vice president and 
economist of the First National Bank in 


Dallas. 


A highlight of the Conference will be 
the luncheon address on the 14th by 
Robert G. Storey, the new President of 
the American Bar Association, who ‘s 
also Dean of the Southern Methodist 
University School of Law and a member 
of the firm of Storey, Armstrong & 
Steger in the host city. 


The final session will present a talk on 
“Charitable Trusts” by Rupert Gresham 
of the San Antonio law firm of Boyce, 
Wheeler, Gresham & Davis; and sug- 
gestions for “New Business Develop- 
ment” by William O. Heath, vice presi- 
dent of Harris Trust & Savings Bank, 
Chicago, a businessman and a lawyer. 
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EDITORIAL... 


Your Home Town 


A GOOD PLACE TO LIVE OR TO LEAVE ? 


00M TIMES, easy money and growing population tend 
B to obscure the view of our community’s welfare. Be- 
cause more people come into the bank or office or shop, and 
new construction rises all around, the appearance of pros- 
perity is nurtured. But since our future well-being, personal 
as well as business, is so closely tied to civic development, a 
realistic appraisal is much in order. 


Are there important and repetitive annoyances, such as 
daily traffic congestion and lack of parking near office, shop- 
ping or entertainment? Is allergy-provoking smoke a regu- 
lar visitor? Is crime coming closer to your neighborhood. 
your children? Are the pleasant residential areas being 
desecrated with cheap or flashy shacks of small low com- 
merce, jerry-built bungalows or great walled apartments? 


What makes a town or city attractive to live in—and 
pleasant to do business in or to visit—is going to deter- 
mine, far more than ever before, whether it will be a city 
with a future or only with a faded past and jaded present. 
The ties that used to bind people or industries to a certain 
locality are being broken or strained, as has been dramatic- 
ally proved by the new textile plants in the South and the 
movement of many companies from the places of their 
founding. 


The popular song after World War I was “Howya Gonna 
Keep *em Down on the Farm—After They’ve Seen Paree.” 
The theme today seems to be “Where Do We Go From Here 
Boys?” The motor car, good roads and motels, have made 
Americans mobile. One has only to observe Sunday traffic, 
or try to get reservations on ship, train or airline to know 
there is a vast restlessness. Sometimes it’s a one-way ticket, 
as those who have seen a “better “ole” than their home town 
go to it. 


In the last decade or two, some towns and cities lost 
population wh'le the country as a whole and other munici- 
palities gained heavily. Jersey City and Paterson, Scranton 
and Reading, Fall River and New Bedford, Providence and 
Wilmington lost population. In some places like Wilmington 
this was mainly due to a healthy central business develop- 
ment forcing residents into the suburbs, but in others it was 
due to an exodus of industry and people. The cities enjoying 
great growth during this same period—Baton Rouge and 
Shreveport, San Diego and Long Beach, Miami and Jack- 
sonville, Mobile, Charlotte and a dozen cities in Texas— 
generally had many attractive features for good living as 
well as good commercial conditions. 

Size is but one measure, often misleading, since it does 
not measure the quality or attractiveness or accessibility of 
a locality. But the fact is becoming apparent that people are 
seeking more beauty and interests out of life. Our young 
men and many young women have seen foreign places in the 
Armed Services, talked with buddies from other sections. 
Children get ideas from movies and video and books. Work- 
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ers travel nowadays during their vacations-with-pay, and 
some change jobs and places as new plants or opportunities 
open. For the several million retired on pensions and other 
trust or savings funds, the way is open to relocation, if city 
living costs in nice neighborhoods are overbearing, climate 
or smoke conditions irritating, or cultural and other inter- 
ests lacking in the home community. 


The mobility of home-owners as well as renters, of young 
and old, of low or high income is no new phenomenom but 
its effects are likely to be felt progressively and in closer 
relation to daily living and recreational conditions, Bankers, 
attorneys, underwriters even more than other business and 
professional leaders, are affected by their town’s “residential 
appeal.” 

Where is the “investment benefit” of helping a man or 
family to build his fortune, integrate his interests and 
plan his affairs, only to have the client move away with 
his banking, trust, legal and insurance business at its zenith? 
What is the compensation for selecting, training and pay- 
ing new employees, only to have them leave a gap in the 
organization just when they have become part of the team? 
Employee turnover is a major concern today. 

One of the most fruitful and rewarding jobs a business 
or financial advisor can do is to take an inventory of his 
community’s as well as his customers’ assets and liabilities. 


Are there parks and playgrounds and swimming or 
fishing spots for the kids? 

Do the schools have good ratings and are they free 
from racial tensions? 

Is the housing going to the slums, or being jerry—built 
and are the streets safe? 

Is it long, difficult or costly to commute to work and 


Fairchild Aerial Surveye 
Slum clearance project in Cambridge, Mass. 
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are working conditions then pleasant? Is shopping easy? 

And what about music and drama—is there place and 
talent or instruction for these fields? Is there a center 
for civic affairs, hobby instruction, etc.? 

Does the community have clean politics, or graft and 
poor municipal services, and is the tax rate reasonable 
and stable? Do the city fathers and civic leaders offer 
pool-halls, saloons, gambling joints,—or a good audi- 
torium, parks, a golf course? 


Finally, is this the kind of a town you like to come home 
to yourself? Are the shops attractive, the homes substantial, 
the gardens cared for, and the people pleasant looking? 
If not, there is room for a loan to a more public-spirited 
industry, a merchant with more pride in his store, a de- 
pendable home-owner for a paint or modernization job, or 
a mortgage to a citizens group with imagination and civic 
sense. There is room for a trustman or attorney to suggest 
or encourage the creation of trust funds for civic betterment. 
There is room for a Better Community or City Planning 
committee. . . . Since these are the towns in which we live, 
it’s good business and good sense to make it good living. 


A A A 


Know The New ABC 


HE ABC ABOVE sSTANDs for the Audit Bureau of Circu- 

lations, a voluntary organization of publishers now 38 
years old, of which Trusts AND EsTATEs is proud to be a 
member, because it enables you to judge our worth by 
definite standards and values. October has been named ABC 
Month and we believe a brief statement of the aims and 
benefits of the organization to both readers and advertisers 
is in order. 

Many years ago every village, town or city took pride in 
having its own particular time, and traveling was an excit- 
ing, even if not pleasurable, affair due to flexible timetables. 
Before the ABC, comparable conditions prevailed in the 
publication field, with no accepted standard of circulation 
values. The advertiser could not plan an intelligent campaign 
to reach specific markets on the basis of unfounded claims. 
From this confusion the Bureau arose by joint action of 
publishers and advertising men. Today there are 370 busi- 
ness paper members of ABC who thereby lend their support 
to furnishing factual information about readership of their 
publications instead of circulation guesswork. 

And for the reader, ABC audits of circulation figures put 
the editorial staff of the magazine “on the spot” and keep 
them on their toes to give you the type of material which 
will help and interest you. It means maintenance of a high 
standard of editorial qualify. 

Trusts AND Estates has, since its founding in 1904, 
always felt a great responsibility to its readers and, as we 
give a rapid glance at the past, we also look to the future 
with the resolve to continue to bring you all that is of 
importance and moment in our field. 


A A A 


What To Do with Your Savings... 


[ pewepse THAT INVESTORS (Russians call them Capi- 
talists) number in the millions, the Kiplinger magazine 
Changing Times (September) published a study comparing 
the thirteen most popular channels for investment, begin- 
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ning with U. S. Savings Bonds on the “guaranteed dollar” 
end to Common Trust Funds on the conservatively flexible 
side. The editors wisely remarked that “there is no one type} 
of foolproof investment suitable for all purposes” and went 
on to say that investments are like a suit of clothes, appropri- 
ate in the degree they are designed for the anticipated 
weather and purpose. 

Seven very pertinent questions were posed as to Purpose} 
of the investment, and nine points of a “perfect security” } 
were named as a target area for measuring performance of | 
the thirteen types of investment. The two spheres in which 
professional management had discretion (Investment Trusts 
and Common Trust Funds) were shown at a discount to 
their average record by some criteria which valued inani- 
mate “growth stocks” or “savings and loan funds” above 
the human managerial ability and facilities that would have | 
to select said “growth” stocks, or assure “certainty of con. 
tinued yield.” 

Admittedly, investment quality and managerial ability 
are as subject to gradation as Temperature or Literature, | 
but Mutual Funds, rated in accord with purpose, would 
show up far better, and Common Trust Funds would account 
for more than a “fair” rating for safety of purchasing 
power, much more than the stated 2-3% yield, more than 
“fair” certainty of continued yield, “excellent” rather than 
“good” rating for Inexpensive Acquisition, as well as for 
Liquidity. Such a courageous effort to provide guideposts 
for the non-professional investor deserves more definite dis. 
tinctions and data. 
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Why Trust Earnings Rose 


OTING THE SUBSTANTIAL INCREASE IN TRUST EARNINGS 
N reported for Washington state banks for 1951, the edi. 
tors inquired of Supervisor of Banking R. D. Carrell for an 
explanation of the 40% gain in gross with only a 5% rise 
in total assets. Supervisor Carrell graciously contacted the 
three large state banks doing trust business and forwards 
the following excerpts from their replies: 

Bank A: “Trust fees have shown a reasonably steady in- 
crease for the past number of years, and 1950 was the best 
year up to that time. The earnings for 1951 exceeded those 
of 1950. Such increase was attributable approximately 25% 
to increase in private trust assets under administration and 
approximately 75% to increase in court trusts, that is, to 
executor’s fees. Only in a very minor way was it attributable 
either to renegotiation of old fees, or to increase in market 
value of trust assets held.” 

Bank B: “Our increase in trust fees was due mainly to a 
renegotiation of old trust fees and to probate and estate 
business which we received during the year. Our total trust 
business for 1951 increased $3,141,102 over 1950.” 


Bank C: “Our increase in fees was not due to renegotia- 
tion since practically all of our trusts provide for payment of 
fees as currently charged. We had a number of fairly good 
sized probate estates which were started in 1950 and were 
not settled until 1951. Probate fees constitute a very signifi- 
cant item in our trust department earnings so that a hold- | 
over of these feees will sometimes give a rather distorted 
picture of year to year earnings. Also, during 195] we ac- 
quired more living trust business than during 1950, which 
of course has a bearing on the 1951 increase and will like- 
wise have its bearing on future years’ earnings.” 


TRUSTS AND EsTATES 

















0c 





rature, 
would 
ccount 
hasing 
e than 
r than 


IOWN BY THE 
ENTS IT KEEPS 


p¢ 
i 


A BANK 
CORRESFUND 
—_ cananineOt: 


A Texas bank president writes: 


od bank and 


between your go 
genuine satisfact 


The services of all kinds that you have re 
s _. bespeak a warmth of friendship that could 


“The relationship 
ion to me. 


ndered 


ours is @ source of 


- not be covered by 4 written memorandum.” 


H , 

L anover correspondents 
2 eee fifty years * 559 
yanks from all parts of the 


Ocroper 1952 





Proceedings O 





PROBATE and TRUST CLAW DIVISIONS 


American Bar Association; San Francisco, Sept. 15-17, 1952 


EFORE CAPACITY AUDIENCES at the 

Mark Hopkins Hotel in San Fran- 
cisco, the Section of Real Property, 
Probate and Trust Law of the American 
Bar Association held its annual meeting 
on September 15-17. The program pre- 
sented papers of practical and timely 
value to the general practitioner as well 
as the probate specialist. The proceed- 
ings of the Probate and Trust Law Di- 
visions are published herein, beginning 
at page 724. 

The opening session, presided over by 
Probate Division Director Thomas S. 
Edmonds of Chicago, was marked by 
two principal addresses. In the first, 
Dean John Ritchie III, of the Washing- 
ton University School of Law in St. 
Louis, offered a model will for a person 
of moderate means. Exploding some 
fallacies and foibles of draftsmanship, 
Dean Ritchie made helpful suggestions 
for translating a testator’s intentions 
into clear language. 

The second paper. by Stephen M. 
Farrand of Los Angeles, dealt interest- 
ingly with a number of estate problems 
whose solutions are found outside the 
probate law. While Mr. Farrand selected 
California oddities, they are indicative 
of the traps into which the unwary fi- 
duciary or attorney may fall. 


Interspersed at the session were so- 
called “Topical Reports.” An innova- 
tion suggested by retiring Section Chair- 
man Henry B. Pflager of St. Louis, 
these represented subjects developed by 





DANIEL M. SCHUYLER 
Probate Director 


EARL S. MACNEILL 


designated standing committees in con- 
nection with their regular reports. This 
arrangement avoided crowding the pro- 
gram with reports, all of which were 
nevertheless available to the delegates in 
mimeographed form. 


Thus, Marvin K. Collie of Houston. 
chairman of the Committee on State 
and Federal Taxation, delivered on be- 
half of a subcommittee headed by Mar- 
tin M. Lore of New York, an analysis 
of the tax problems in respect of dece- 
dent’s income under Section 126 of the 
Internal Revenue Code. Speaking for 
the Committee on Fiduciary Law and 
Procedure, chairman Daniel M. Schuy- 
ler traced the principles of law dealing 
with the effects of a change in corpo- 
rate capital structure on a specific be- 
quest of stock. The final report, emana- 
ting from the Committee on Trust and 
Probate Decisions through Chairman 
Harold C. Jesse of New York, reviewed 


_ the relatively few cases treating the 


question “to whom accrues the tax bene- 
fit of the marital deduction when the 
spouse renounces the will or elects to 
take the intestate share?” 


The Trust Law Division held its ses- 
sion on Wednesday morning, with Vice 
Chairman Earl S. MacNeill of New 
York presiding in the absence of the 
ailing Director, C. Alexander Capron of 
New York. The extension of the doc- 
trine of undivided loyalty in fiduciary 
relationships was deplored by Russell 
D. Niles, Dean of the New York Uni- 


Chairman 


RUSSELL D. NILES 
Vice Chairman 


versity School of Law. After analyzing 
some recent decisions, Dean Niles ex. 
pressed the view that the rule of “no 
further inquiry” following disclosure of 
the fiduciary relationship may lead to 
unfortunate consequences. 


There followed a symposium on 
“What a Lawyer Ought to Know About 
Trust Investments.” Louis S. Headley of 
St. Paul, Director of Trust Studies at 
the Graduate School of Banking of the 
American Bankers Association. 
fully outlined the basic doctrine of pres- 
ervation of principal keyed to produc- 
tion of reasonable and regular income. 
The practical application of this philo- 
sophy was described by Harry M. Bardt, 
vice president and senior trust officer, 
Bank of America N.T.&S.A.. San Fran- 
cisco. 


fi »rce- 


“Topical Reports” at this session 
were two. Speaking for the Committee 
on Retirement Funds for the Self En: 
ployed (James K. Taylor of New York. 
Chairman), Mr. MacNeill reviewed the 
provisions of the pending Keogh-Reed 
Bills which would grant tax benefits, 
similar to those enjoyed by pension 
plans under Section 165 of the Code, 
to retirement plans participated in by 
self employed persons or others not 
covered by qualified plans under Section 
165. The other report, by Joseph Tracht- 
man, brought up to date the work of 
the Committee on Standards of Drafts. 


manship: Wills and Trusts. 
Reports were filed by the following 





EDWARD C. KING 
Trust Director 
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other committees of the Probate and 
Trust Law Divisions: Fiduciary Trans- 
fers (by Creighton S. Miller, Chicago) ; 
Pension and Profit-Sharing Trusts (by 
Frederick E. Donaldson, New York) ; 
Prudent Man Rule for Trust Investments 
(by Harry M. Bardt, San Francisco) : 
State Legislation affecting Trusts and 
Estates (by P. Philip Lacovara, New 
York); Trust and Probate Literature 
(by Henry H. Benjamin, Chicago). 

The officers elected by the Section for 
the coming year are: 

Chairman: Earl S. MacNeill, New 
York. 

Vice Chairman: Russell D. Niles, New 
York. 

Vice Chairmen & Divisional Directors 


—Real Property: William A. Lane. 


Miami, Fla. 

Probate: Daniel M. Schuyler, Chi- 
cago. 

Trust: Edward C. King, Boulder. 
Colo. 


Secretary: Emerson R. Lewis, Chi- 
cago. 

Asst. Secy.: P. Philip Lacovara,+ New 
York. 


Asst. Secy.: William R. Dillon, Chi- 


cago. 


Section Delegate to House of Dele- 
gates: Henry B. Pflager, St. Louis. 


Council Members:* Rush H. Lim- 
baugh, Cape Girardeau, Mo. (1956) ; 
Joseph Trachtman,+ New York (1956) ; 
Marvin K. Collie, Houston (1955) ; 
Ernest F. Griffin, Tarrytown, N. Y. 
(1955); Thomas S. Edmonds, Chicago 
(1954) . 


+Reelected. 


*For terms expiring in year shown parentheti- 
cally. 


A A A 
New Jersey Trust Program 
Announced 
A well diversified trust program 


marks the 24th Annual Trust and Bank- 
ing Conference of the New Jersey Bank- 
ers Association, to be held at the Berke- 
ley-Carteret Hotel in Asbury Park, No- 
vember 19-20 Arranged under the super- 
vision of Trust Committee Chairman Jay 
Knox, who is trust officer of First Cam- 
den National Bank and Trust Co., the 
program includes the following ad- 
dresses : 


“Competition—and the Trust Busi- 
ness,” by John F. Donlon, vice presi- 
dent, Edwin Bird Wilson, Inc., New 
York. 


“Securities—Their Character and Use 


OctoBeR 1952 


by Fiduciaries,” by William H. Shupert. 
of Studley, Shupert & Co., Philadelphia. 

“Deep in the Heart of the Estate-Own- 
ed Business,” by Joseph B. Pope, man- 
agement consultant, White Plains, N. Y. 

Denis B. Maduro, New York attorney, 
will also speak on a topic to be selected. 


A A A 
Penn Trust Conference 


December 12th 
The 26th annual Mid-Winter Trust 


Conference of the Pennsylvania Bankers 
Association will be held December 12th 
at the Penn-Harris Hotel in Harrisburg, 
it has been announced by Trust Division 
Chairman Paul C. Wagner, who is vice 
president of Fidelity-Philadelphia Trust 
Co. While speakers and topics have not 
been finally determined, it is known 
that considerable discussion will be had 
on fees, special charges and costs. 


A A A 


First Common Trust Fund 
in Canada 


On October first the Crown Trust 
Co., Toronto, Ont., put into operation 
Canada’s first Common Trust Fund un- 
der Ontario’s enabling law enacted in 
1950. This will be a “trustee fund” with 
investments limited to those authorized 
under the Canada Trustee Act. At the 
end of 1951, Crown Trust Co. had 
under administration estates, trusts and 
agency accounts amounting to $107,- 
189,571. Minimum principal amount for 
the commencement of a common fund 
in Ontario is $200,000. 

While Dominion-chartered trust com- 
panies in some provinces have been 
permitted to operate common trust funds 
with a maximum individual participa- 
tion of $3,000, the Ontario enabling 
act, sponsored by the Trust Companies 
Association of Ontario, made possible 
the establishment of commingled funds 
similar to those operated by institutions 
in the United States. It is understood 
that National Trust Co., Toronto, con- 
templates the establishment of a fund, 
and that Crown Trust Co. plans to fol- 


Saturday morning panel review in Trust Department Procedure and Practice Section, 





President Geoffrey S. Smith made his an- 
nual report to the staff of Girard Trust Corn 
Exchange Bank of Philadelphia at a series 
of 19 meetings. Most of the talks were given 
in the Board Room at Main Office, but to 
enable all to attend with minimum travel 
time, Mr. Smith repeated his talk four times 
at one branch and once at another. Graphs 
for visual aid were prepared at the bank’s 
own Company Buildings Office. They were 
made on heavy cardboard, four by six feet, 
utlined in black ink, shaded in pastel chalk, 


and mounted on five-sided revolving stand. 


low its restricted fund with a discre- 
tionary type fund in the near future. 
A A BA 
New Common Trust Funds 


Fidelity Trust Co. of Pittsburgh, estab- 
lished on July 31st a third common trust 
fund to be limited to common stock in- 
vestments. Participating trusts can be 
invested to the extent of the equity por- 
tion desired in each case, and will obtain 
greater diversification than would other- 
wise be possible for a trust of moderate 
size. 

Permission has been granted by the 
New York State Banking Board for the 
establishment of a discretionary common 
trust fund by Empire Trust Co. of New 
York City, and to Central Trust Co. of 
Rochester to establish a legal common 
trust fund. 

A restricted or “legal’’ common trust 
fund was put into operation June 24, 
1952, by Peoples First National Bank & 
Trust Co., Pittsburgh. The bank also has 
a discretionary fund, established June 
a discretionary fund. 





during recent School of Banking at University of Wisconsin, with Section Leader Emerson 
R. Lewis, vice president (retired) First National Bank of Chicago, presiding. 
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MANUFACTURERS 
TRUST COMPANY 


Condensed Statement of Condition 
September 30, 1952 





RESOURCES 


Cash and Due from Banks. . . . 
U. S. Government Securities . . . 
U. S. Government Insured F. H. A. 
ne as ee ee 
State, Municipal and Public Securities 
Stock of Federal Reserve Bank. . . 
Other Securities ae a 
Loans, Bills Purchased and Bankers’ 
ae ee ee ee 
NN hice ee cel ce 
Banking Houses . ..... . 
Customers’ Liability for Acceptances 
Accrued Interest and Other Resources 


LIABILITIES 


- $ 50.390,000.00 
Surplus . . . . 100,000,000.00 
Undivided Profits . 18.469,202.57 
Reserves for Taxes, 


Caopltel. -s « 3 


Unearned Discount, Interest. etc. 
Dividend Payable October 15. 1952 
Outstanding Acceptances . . . . 
Liability as Endorser on Acceptances 

and Foreign Bills . . . . . . 


gS ae 


Pe ae ee ee ee ee 


United States Government and other Securities carried at $154,742,665.30 are 
secure public funds and trust deposits and for other purposes as required or permitted by law. 


$ 742,139,252.32 
836,373,260.14 


79,152,779.43 
101,812,908.45 
4.511.700.00 
30.748.891.17 


840,491.896.12 
11,771,263.35 
13,580,214.42 
15,392.769.83 
6.629.770.08 
$2,682,604, 705.31 


$ 168,859,202.57 


19,656,262.66 
1,637,675.00 
16,.223.127.40 


3,240,736.88 
2,333,021.56 
2.465,654,679.24 


$2.682.604.705.31 


Head Office: 55 Broad Street, New York City 


MORE THAN 100 OFFICES IN GREATER NEW YORK 


Member Federal Deposit Insurance Corporation 











=DEFENSE IS YOUR JOB TOO—BUY U.S. DEFENSE BONDS 
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W. Harold Brenton was elevated to 
the presidency of the American Bank- 
ers Association at its 78th annual con- 
vention in Atlantic City on October Ist. 
Mr. Brenton, who is president to the 
State Bank of Des Moines, succeeds C. 
Francis Cocke, president of the First 
National Exchange Bank of Roanoke, 
Va. 

Mr. Brenton has been in banking 
since 1920, having been from time to 
time president of the lowa-Des Moines 
National Bank and vice president of 
Northwest Bancorporation. Formerly 
president of the Iowa Bankers Associa- 
tion, he is now president and director 
of eleven Iowa “Brenton Banks.” 


Chosen for vice president was Everett 
D. Reese, president of the Park National 
Bank in Newark, Ohio. A_ university 
teacher before devoting his career to 
banking, with his present institution in 
1921, Mr. Reese has been president of 
the Ohio Bankers Association and chair- 
man of the A.B.A.’s Small Business 
Credit Commission. 


Retiring President Cocke urged upon 
the members the need for economic lead- 
ership in their communities: failure to 
take an active part in such responsibility 
leaves the field free to the demagogucs 
and ill-informed, which sometimes, h> 
said, results in dangerous legislative 
stupidities. Bankers must fight for gov- 
ernment economy and avoidance of de- 
ficit financing to keep our dollar firm 
against further depreciation. He also 
called for the avoidance of personal in- 
dulgence and spending as an example of 
restraint to our representatives in gov- 
ernment. 


President Brenton pledged his efforts 
toward the goal of wider dissemination 
of economic education through associa- 
tion channels, as suggested by his pre- 





HAROLD J. STONIER 


OcrosBerR 1952 


MERLE E. SELECMAN 





At close of American Bankers Association’s 
78th Annual Convention in Atlantic City, 
retiring President C. Francis Cocke, presi- 
dent of The First National Exchange Bank of 
Roanoke, Va., confers with newly elected 
officers. Left to right: William B. Gladney, 
president, Fidelity National Bank of Baton 
Rouge, reelected treasurer; Mr. Cocke; new 
President W. Harold Brenton, president, 
State Bank of Des Moines; and Everett D. 
Reese, president, Park National Bank, New- 
ark, Ohio, elected vice president. 





decessor, asserting that debts, foreign 
aid and spending have outstripped the 
ordinary person’s ability to cope with 
them. Bankers must interpret for their 
customers and neighbors in_ simple 
terms these events as they occur. said 
Mr. Brenton. 


Adapting its organization set-up to 
the requirements of its growing activi- 
ties, the Association created a new staff 
office and a shift in the titles and duties 
of three of its executives. Dr. Harold 
Stonier, executive manager for the past 
15 years, has been given the title of 
executive vice president; Merle E. Se- 
leeman, a deputy manager of the Asso- 
ciation and its secretary, has been des- 
ignated executive manager; and Henry 
M. Sommers, assistant general counsel. 
has been given the title and duties of 
secretary. 


Dr. Stonier, who was presented with 

_. an embossed testimonial 
in recognition of 25 years 
of service with the A.B.A.. 
will be “the chief staff 
officer, responsible for 
carrying forward the As- 
sociation’s policies estab- 
lished by the governing 
bodies of the organiza- 
tion.” He will also con- 
t'nue to be the director of 
The Graduate School of 
Banking. Mr. Selecman 


will be responsible for 


carrying out many | 
of the administra- 
tive duties and will 
continue to man- 
age the national 
conventions and be 
in charge of the 
Trust Division of | 
which he has been 
director since 1937. 
Mr. Sommers will add the duties of 
secretary to those of assistant general 
counsel. 

The 1953 Convention of the Associa- 
tion will be held in Washington, D. C., 
the dates to be September 20-23. The 
last Washington Convention was in 1934. 





HENRY M. SOMMERS 


A A A 


Dollar Integrity Advocated 


Sound fiscal policy must be followed 
by the Government to protect the sound- 
ness of our exchange medium and it 
would be well to remember that the 
currencies of Canada and Switzerland, 
two comparatively small countries, are 
valued more highly in_ international 
monetary markets than our dollar, said 
Senator A. Willis Robertson of Virginia, 
before the recent American Bankers 
Association convention in Atlantic City. 
Senator Robertson referred to the finan- 
cial precepts of his predecessor, the 
late Senator Carter Glass, and his fight 
against President Roosevelt’s attempted 
reorganization of the United States Su- 
preme Court as the type of patriotic de- 
votion to duty in defense of our coun- 
try’s best interests, without regard to 
partisanship or misplaced loyalties to 
groups or persons, asserting that the 
integrity of a democratic government 
depends upon the individuals elected as 
well as the electorate. 


The expansion of real estate mortgage 
credit since 1945 has been a source of 
some concern, but the decline noted 
during the first half of 1952 in this 
category due to tighter money market 
conditions may provide enough restraint 
against unwarranted inflation of values 
and a top-heavy mortgage situation, in 
Senator Robertson’s estimation, to avoid 
a potentially dangerous condition when 
the tide turns. 


A #& So 


Heaps N. C. TRUSTMEN 


J. H. Moye, vice president and trust 
officer of Guaranty Bank & Trust Co., 
Greenville, has been elected chairman 
of the Trust Section, North Carolina 
Bankers Association. 
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CLOSER TIE BETWEEN TRUST INSTI- 
Ph Serer of Canada and the United 
States was advocated by Joseph W. 
White, president of the Trust Division, 
American Bankers Association, in his 
address at the Division’s annual meet- 
ing during the A.B.A. Convention in 
Atlantic City, September 29th. An ex- 
change of experience and ideas relating 
to such matters as trust administration, 
inheritance taxes, and the Canadian tax 
on Canadian stocks in estates of dece- 
dents in the United States, would be 
mutually beneficial, and could be initi- 
ated by exchange of speakers at trust 
conferences. Ultimately a reciprocal in- 
heritance tax arrangement might be 
worked out, said Mr. White, who is 
vice president of Mercantile Trust Co. 
in St. Louis. 

New Division Officers 

Succeeding Mr. White as president of 
the Trust Division is Robert A. Wilson, 
senior vice president of The Pennsyl- 
vania Company for Banking and Trusts, 
Philadelphia. A graduate of the Univers- 
ity of Pennsylvania, Mr. Wilson joined 
the Pennsylvania Department of Bank- 
ing in 1923 and four years later went 
to the Equitable Trust Co. of Atlantic 
City. In 1933 he was appointed trust 
examiner for the Federal Reserve Bank 
of Philadelphia, leaving that post in 
1937 to become associated with his 
present institution as trust officer. 

Mr. Wilson has been active in the 
Pennsylvania Trust Division as well as 
the A.B.A. group. His work as chairman 
of the former’s Committee on Costs and 
Charges was particularly noteworthy 
and led in a measure to his election 
as chairman of the Division. In the 
A.B.A. he has contributed substantially 
to the trust fraternity through chair- 
manship of the like Committee. 

Moving up to vice president of the 
Trust Division is N. Baxter Maddox, 
vice president and trust officer of First 
National Bank of Atlanta, with which 
he has been associated since 1923. Mr. 
Maddox served 
concurrently as 
chairman of the 
Atlanta Clearing 
House Association 
and of the Trust 
Affairs Committee 
of the Georgia 
Bankers Associa- 
tion. 





GrorGE C. BARCLAY 
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Retiring president of Trust Division (left) 
congratulates his successor: Joseph W. White 
and Robert A. Wilson, with newly elected 
vice president N. Baxter Maddox looking on. 





George C. Barclay, vice president of 
City Bank Farmers Trust Co. of New 
York, was chosen chairman of the Ex- 
ecutive Committee, thus being placed 
in line for the presidency of the Trust 
Division two years hence. Mr. Barclay, 
formerly chairman of the New York 
State Bankers Association Trust Divi- 
sion, is best known for his outstanding 
work as chairman of the Committee on 
Common Trust Funds and for his active 
participation in progressive trust legis- 
lation. 

Newly elected members of the Execu- 
tive Committee for a three-year term 
are: Lynn Lloyd, Vice President Harris 
Trust and Savings Bank, Chicago; Earl 
S. MacNeill, Vice President Irving Trust 
Co., New York; Thoburn Mills, Vice 
President National City Bank, Cleve- 
land; Taylor F. Mullens, Vice President 
and Manager of the Trust Department 
Security-First National Bank of Los 
Angeles; and Merritt H. Perkins, Trust 
Officer Colorado National Bank, Denver. 


President’s Report 


Many trust institutions do no adver- 
tising and little if any personal solicita- 
tion, Mr. White told the trustmen, and 
few have enough trust solicitors to cover 
the leads or prospects available. Far 
from using high pressure methods, trust 
officers lean too much in the opposite 
direction, the speaker said. Asking how 
much life insurance would be sold if 
the insurance fraternity “held back and 
waited for people to come in and buy,” 
Mr. White told trust officers they have 
an obligation to bring to the attention 
of the public the many services offered 
in that department. 








The present plight of the beneficiary 
with high living costs makes it particu- 
larly desirable that testators and trus. 
tors give trustees broad discretionary 
powers of investment, Mr. White said. 
and if there is a special reason for re. 
strictive investment provisions, the trus- 
tee should have power to use principal 
in case the beneficiary’s income is not 
sufficient. Where the beneficiary under. 
stands that he is to receive only such 
income as the fund earns, a trustee with 
discretionary powers would be investing 
prudently if he placed a substantial por. 
tion in well selected common stocks, the 
speaker stated. On the other hand, the 
investment of pension funds should fol- 
low a more conservative policy, especi- 
ally where the employee on retirement 
is to receive a fixed number of dollars 
per annum. The trustee of these trusts 
should invest perhaps not more than 3( 
to 33 per cent in equities, Mr. White 
advised. 


Where common stocks are bought 
for pension funds, safeguards are need- 
ed, the speaker pointed out, and one 
of these could be the development of a 
sinking fund out of yearly earnings in 
excess of interest requirements. Corpo- 
rations with high income tax rate could 
afford to permit this and still pay the 
current yearly costs, and over the years 
a substantial backlog would be created 
to offset possible future capital loss. If 
the advantages for the pensioners were 
presented to the Treasury, any changes 
in the law needed to permit corpora- 
tions to deduct such excess reserves as 
expense would probably be effected. Mr. 
White remarked. 


Never before in his experience were 
co-trustees and beneficiaries so antagon- 
istic to the purchase of bonds for their 
trust accounts, Mr. White told the dele- 
gates, and the attitude seemed to come 
not just from the relatively low yield, 


‘but also from realization of the further 


loss incurred by the reduced purchasing 
power of the dollar. They complain that 
their investment in E Bonds during 


World War II has depreciated 50% in | 


purchasing power, while stocks have 
appreciated tremendously, labor has re- 
ceived staggering pay increases, and 
farmers have enjoyed more _ benefits. 
Government officials remain complacent, 
although trust officers all across the 
country are being urged to sell govern- 
ment bonds and buy only stocks. This 
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condition is not sound, the speaker 
stated, adding that he did not believe 
“we should go 100 per cent in stocks,” 
but advocated 50 per cent to 60 per 
cent although “there is nothing sacred 
about these percentages.” 


Mr. White concluded his remarks 
with a review of the Trust Division’s 
activities during the past year. 


Trust Business in Northern Europe 


There is very little trust business as 
we know it in Eire, outside of Dublin, 
Samuel C. Waugh, president, First Trust 
Co., Lincoln, Neb., told the Trust Di- 
vision in a review of trust business in 
countries which he visited on his trip 
to the 1952 Olympics. However, the old 
law of entail, where the farm passes to 
the eldest son, has resulted in a large 
migration of younger sons from Free 
Ireland. Owing in part to a lack of 
funds, the majority have gone to al- 
ready overcrowded England, rather than 
to Canada or Australia. 


Trust service was added by the banks 
comparatively recently, at the request 
of their customers, Mr. Waugh reported, 
and most of it is confined to ten banks, 
with something over a_ thousand 
branches. The banks are not required to 
publish their figures, and there is no 
available information as to volume. An 
oficer of a Dublin bank, however, had 
said that other banks experienced the 
same steady expansion as his’ own. The 
ofice of the public trustee. which has 
operated since 1903, is still limited to 
servicing land purchase agreements un- 
der the Irish Land Act, and trust busi- 
ness handled by insurance companies is 
almost negligible. 


Fees have been increased appreciably. 
as have administrative costs, Mr. Waugh 
told the trustmen, the latest revision be- 
ing that of April 1, 1952. 


While the history of the trust in 
Scotland goes back three centuries, the 
banks, despite their extreme age, have 
become active in the trust field only 
since 1917. Here again no published 
statistics are available, and the business, 
following the British pattern, is largely 


confined to the metropolitan areas. The 


Public Trustee Act, effective in England 


| since 1903, does not apply to Scotland, 
| and the legal profession apparently has 


never been enamored of the idea of 


trust corporations. 
Every municipality in Norway has an 
“Overguardian” who acts on behalf of 


minors to invest and to conclude trans- 
actions within the prescribed limits of 
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the law. The Overguardians are highly 
honored, Mr. Waugh stated, are elected 
by the local government, and serve with- 
out pay, unless compensation is author- 
ized by the King upon request of the 
municipal government. Trust business 
handled by the banks is largely in the 
field of safekeeping. 


One of Mr. Waugh’s hosts in Sweden 
was Bertel Rennerfelt, vice president of 
the Aktiebolaget Svenski Handelsbanken, 
who, the speaker commented, had writ- 
ten “a most interesting article in the 
January issue of TRUSTs AND EsTAaTEs on 
‘Trust Business in Sweden.’” Trust 
functions and responsibilities compare 
closely with those established in this 
country, but with a little more freedom 
from the legal profession in regard to 
drawing instruments within their own 
organizations. Trust business should 
flourish in Sweden, he added, because 
of the accumulated wealth and high 
standards of living. 


There is no trust business as we know 
it in Finland, Mr. Waugh reported, and 
little evidence of accumulated wealth. 
The people have been entirely occupied 
in paying off reparations and rebuild- 
ing their simple economy. 

Danish trust business is showing a 
modest increase in the cities, and the 
Danes have made a remarkable recovery. 


The most important development of 
trust business in England was obtained 
from thé “Stock Exchange Gazette” of 
August 8, 1952, Mr. Waugh told the 
audience, wherein a comparison was 
made of trust business handled by the 
public trustee and by eight banks, in- 
cluding the “Big Five.” The 44th an- 
nual report of the Public Trustee re- 
vealed a decline in wills and trusts ac- 
cepted from 2,000 in 1919-20 (his best 
year) to 590 in 1951. There has been a 
decline for six successive years in cases 
accepted and in cases current at the 
end of the year. 


By way of contrast, the eight banks 
showed remarkable expansion. The 
5,795 cases accepted by the banks in 
1943 almost doubled in the next nine 
years, rising to 11,089. The number of 
cases being served at the end of 1950 
was 19,517 for the public trustee and 
68,447 for the eight banks. The public 
trustee is required by law to charge no 
more than the expense of operation, yet 
his charges are more than the banks.’ 
Whether the banks make a satisfactory 
profit on their trust operations, however, 
was not determined. 


The aid of the Marshall Plan was 


deeply appreciated in every country, the 


speaker said, not only by the “powers 
that be” but also by the “man in the 
street.” It had averted further extension 
of communism in those countries, he 
felt. Since trust business functions sat- 
isfactorily only in areas of prosperity 
and accumulated wealth, he concluded, 
“it behooves us as trustmen in places 
of great responsibility to raise our eyes 
above the limited horizon of our day 
to day tasks and play our part in the 
effort to keep our own country econom- 
ically and financially sound.” 
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17,018 Pension Plans 


As of June 30, 1952, there were 17,018 
retirement plans qualified under Section 
165 (a) of the Internal Revenue Code, 
according to a report by the Commis- 
sioner. Up to that date an additional 
1,271 plans had been qualified and then 
terminated, 146 of them in the fiscal 


year ending June 30th, during which 
period 2,493 new plans were qualified. 
Approval was given to 135 applications 
for “investments in employer’s secur- 
ities” — a new category in the report 
which gave the cumulative total in this 
respect as 571. 





LINTON E. ALLEN, board chairman and a 
founder of The First National Bank at 
Orlando, Fla. recently was presented a 
life-size, three-quarter length oil portrait by 
the board of directors, as a tribute to him 
for his colorful leadership during the 18 
years in which the bank has come to be 
Central Florida’s largest financial institution. 
Ceremonies were attended by directors, of- 
ficers, employees and immediate members 
of their families. First National, founded in 
1934 in the depths of the depression, climbed 
from deposits of $1.3 million the first day of 
business to more than $40 million today. 
It has an aggressive trust department headed 
by vice president and trust officer H. P. 
Langford. 
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CATHERINE CLEARY HEADS 


BANK WOMEN 


the Association of Bank Women 
held in Atlantic City. \. J., 
25-28, Miss Catherine B. Cleary. trust 
officer. First Wisconsin Trust Co., Mil- 
waukee. was chosen as president. She 
succeeds another trust woman, Mrs. 
Nancye B. Staub, assistant secretary and 
assistant trust officer, Morristown (N.J.) 
Trust Co. Other officers eelcted were: 
vice president: 
Mrs. Ruth E. 
Sherrill, assistant 
vice president. 
First National 
Bank, Memphis; 
recording  secre- 
tary: Miss Flor- 
ence V. Campbell. 
assistantvice 


A" THE 30th ANNUAL CONVENTION of 


September 





CATHERINE B. CLEARY 
president. Bank of Commerce, Milwau- 
kee: corresponding secretary: Miss 
Kathryn Weber, secretary. First Na- 
tional Bank, Oshkosh. Wis.: 
Mrs. Margaret McClure. auditor. City 
Bank of Washington, D. C. Following 
the installation of officers, Miss Cleary 
presented to Mrs. Staub a scroll and 


treasurer: 





@ Wilshire Boulevard — Los Angeles 


Ir you have customers moving to 
Central or Southern California, we 
shall be pleased to provide them 


with complete Trust service. 


TRUST DEPARTMENT 


president’s pin in appreciation of her 
services to the Association throughout 
the preceding year. 

Any “adequate” bank of today must 
provide trust service in keeping with 
community needs, Elsie Parker, trust 
officer, Southern Trust Co., Clarksville, 
Tenn.. and moderator of the panel dis- 
cussion on “Trusts,” told the bank wo- 
men. The apparent tendency of bank 
management to think of trust service 
as a secondary matter may find a cor- 
rective in better cooperation between 
commercial and trust department ofh- 
cers and personnel as well as in a com- 
pletely impartial allocation of expenses. 
Good human relations are paramount 
in trust operations, Miss Parker, stated. 
because of the very nature of the busi- 
ness. 

In reciting the basic rules for includ- 
ing and valuing property in the gross 
estate for the Federal Estate Tax, Eliza- 
beth Van Sciver, assistant trust officer, 
First National Bank, Princeton, N. J., 
discussed the advantages of the “marital 
deduction.” Miss Van Sciver emphasized 
that common disaster clauses in wills 


ECURITY- FIRST 
NATIONAL BANK 


OF LOS ANGELES 


Head Office: Sixth and Spring Streets 
Los Angeles, California 
Telephone: MUtual 0211 


need to be carefuly worded to avoid 
having the surviving spouse’s inherj. 
tance classified as a terminable interest 
and thus disqualified from the marital 
deduction benefit. Concluding her de. 
tailed analysis Miss Van Sciver indica. 
ted the scope of the subject by pointing 
out there are 20 pages in the estate tax 
return and 50 in the regulations. 








The art of getting along with people 
which is essential to all: lines of busi- 
ness takes on particular significance in 
the trust department because thai de. 
partment is distinctly designed for ser. 
vice, Mary L. Jessee, assistant trust off- 
cer, Gary (Ind.) National Bank, told 
the audience in her presentation of the 
Human Relations Side of Trusts. Many 
people have had experiences which 
make them suspicious of everyone, the 
speaker said by way of comment on 
the “disgruntled Mrs. Jones” who thinks 
executors’ fees exhorbitant, “Happy-go. 
lucky Johnnie” who doesn’t see wh 
he shouldn’t have a car to take back to 
college, “Miss Greed” who wants an 
advance on her father’s estate, and “Mrs. 
Smith” who wants her aged and infirm 
mother moved to a cheaper institution. 
The trust officer must manage to get 
along with all of these in a friendly and 
constructive way, Miss Jessee said. and 
“after they do gain confidence in you. 
they may become your most loyal de. 
fenders.” 

Six points for checking oneself in 
human relations were suggested by Miss 
Jessee: 1) know yourself—analyze your 
own reactions to people and problems: 
2) know your customer—listen to him. 
and also learn about him from others 
in order to understand the inner forces 
that activate him; 3) keep cheerful: 4) 
be tolerant, especially with those of a 
different race or religion and_ with 
people who are trying to readjust to 
society after being institutionalized: 5) 
speak in terms that the customer can 
understand; 6) be sympathetic and un- 
derstanding. It can be a thankless task 
to dole out a monthly allowance which 
may be far too small to meet the re- 
cipient’s needs, the speaker said, but on 
the other hand encouragement comes 
from the wards who develop confidence 
in you, and upon reaching majority re- 
quest a living trust because of the way 
in which you guided their education or 
their marriage, as well as the super- 
vision of dollar assets. 

(Grace Curtis. trust officer of The 
New England Trust Co., Boston, dis- 
cussed “How a Trust Department Serves 
the Community.” Her remarks have not 
vet been made available.) 
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New 


and ready to 
sell for you! 


10 x 15-inch Counter Card in beautiful 
full color. Just call, or write for this 
FREE merchandising help 


Put this handsome new Summer-Fall 
counter card to work in your bank. Let it 
help sell First National Bank of Chicago 
Travelers Checks for you. 

Our Winter-Spring card did a spectacu- 
lar job for our correspondent banks. That, 
plus our month by month advertising 
schedule in HOLIDAY and NATIONAL GEO- 
GRAPHIC, have pushed sales of our Travel- 
ers Checks to an all-time record high! 

It’s good business to handle our travel- 
ers checks for these two reasons: 


1. Your bank name is printed free of 


Harorp V. Ampere, Vice-President 






charge on every check you sell. Pays you 
an extra dividend of publicity wherever 
the checks are cashed. 

2. You keep the entire sales commission 
when you sell First National Bank of 
Chicago Travelers Checks, which have 
been used and accepted world-wide for 
more than 40 years. 


Our generous policy on Travelers Checks 
is typical of the kind of service we 
offer member banks. If you are not now a 
correspondent of The First, ask to have a 
representative call to explain all our 


Epwarp E. Brown, Chairman of the Board 


James B. ForeGan, 
Homer J. Livineston, 


Water M. HEYMANN, 


Huco A. ANDERSON, J ice-President 


a at ceatetee ed | 
See ge peti mt t ae 


Vice-Chairman 
President 


Vice-President 


services, which include . . . 


Complete Clearing and Collection Service 
e Rapid Router Service ¢ Complete Foreign 
Banking Service ¢ Loan Participation ¢ Bond 
Department ¢ Operational Procedure Surveys 
e Guidance in Handling New Types of Loans 
e Wire Transfers @ Safekeeping Service ¢ 
Bank Remodeling and Modernization ¢ Public 
Relations & Advertising ¢ Credit Information 
e Correspondent Conferences @ Assistance in 


Special Events 


HerBert P. Snyper, Vice-President 


The First National Bank of Chicago 


Dearborn, Monroe and Clark Streets 
Building with Chicago since 1863 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 






Trust Council Changes Name 
The Fort Worth Trust Council, one 


of the leading and most active groups 
since its organization, in 1944, voted 
last month to change its name to Fort 
Worth Business and Estate Council to 
make the designation more descriptive 
of its aims and activities. Chairman 
John H. Brooks. who is vice president 
and trust officer of The First National 
Bank, reported the results of the mem- 
bership poll to T.&E. as follows: 28% 
wished to retain the original name: 
33% voted for F. W. Estate Planning 
Council; 39% selected the new title. 


It is noteworthy that this group was a 
pioneer in opening membership to at- 
torneys and accountants as well as trust- 
men and life underwriters. The accom- 
panying newspaper ad reproduction is 
an outstanding example of apprising 
the public of the Council’s work and 
claim to recognition. 

Some of the other Councils opened 
their Fall season last month. On the 
30th, Detroit Life Insurance and Trust 
Council heard Verne J. Arends, assist- 
ant secretary of Northwestern Mutual 
Life, discuss current trends in pension 
underwriting. The El Paso Estate Plan- 
ning Council on September 16th pre- 
sented a panel of attorneys, under- 
writers, trust officers and certified pub- 
lic accountants, two each, who contribu- 
ted to the planning of an estate on the 
basis of a pre-arranged “Set of Facts.” 


a 2 & 


Michigan Trust Men Meet 
at Hidden Valley 


The Trust Division of the Michigan 
Bankers Association met at Hidden Val 
ley, Gaylord, on September 12th and 
13th. The group was the guest of the 
Citizens Commercial & Savings Bank of 
Flint at a social hour, followed by din- 
ner and an evening business meeting. 
presided over by Reiner F. Lingelbach. 
Chairman of the Division and vice presi- 
dent-trust officer of the bank. Sixty-two 
trustmen and their wives were in at- 
tendance. 

William S. Ballenger, Jr.. led a dis- 
cussion on the use of mortgages and 
land contracts as an investment vehicle 
in smaller trusts, with particular empha- 
sis on the manner of obtaining mort- 
gages and land contracts that would 
qualify. 

The Saturday session, under the able 
leadership of Arthur O’Hara, vice presi- 
dent of The Northern Trust Co. of Chi- 
cago, was devoted to common stocks as 
a present day investment for trusts. 
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A MORE SECURE} 


-FUTURE for 


The Fort Worth 
National Bank 


OPPO! tm sueames CORPORATION 


HELPING BUILD A GREATER 





y._-: FORT WORTH AND SOUTHWEST 


New Forum Survey Published 


A valuable guide to banks consider: 
ing finance forums for the first time, ag 
well as to those who are seeking a fol- 
low-up program, appeared in late Sep. 
tember in the form of the 1952 Women’s 
Finance Forum Statistical Report issued 
by Carl A. Bimson, executive vice presi- 
dent. Valley National Bank, Phoenix. 
Ariz. It is based on information re. 
ceived from the same group of banks 
surveyed last year and offers both a 
comparison with and a further develop. 
ment of the 1951 report. which was dis. 
tributed by request to 1,500 recipients 
in addition to the 2,500 institutions 
which were included in the survey. 


The new report shows that among the 
1,076 institutions which returned ques. 
tionnaires 140 had already conducted 
forums in 1952. 86 of these planned 
to hold another one; and 110 others 
were planning forums for 1952. Other 
facts revealed included these: 


Four sessions was the most popular 
length. 


The lectures on wills and estates were 
the most popular in practice, al- 
though “investments” lead as a 
pre-forum canvas choice. 

The majority of forums had paid 
speakers, the most frequent fees 


being $100, $150 and $200. 


119 forums were for women only. 
five for men only, 17 mixed. and 
several invited both men _ and 
women to the last session only. 


60 reported some kind of follow-up 
(outline or transcript of talks, 
pamphlets, personal calls, announce. 
ments, Christmas cards, or an “ad- 
vanced” forum). 


162 considered forums worth their 
cost in time and money from a pub- 
lic relations standpoint, 97 from a 
business development standpoint. 
The Report includes comments on 
the information received from each 
State, recommendations from the 
compiler, and a complete record of 
Valley National’s forum in Tucson. 


A AA 


Correction 


In the report on the will of Edgar 
S. Bamberger (Sept. p. 678), reference 
was made to determination of income 
“in accordance with Section 102 of the 
Internal Revenue Code.” The Section 


intended was 162. Section 102, dealing | 


with unreasonable corporate accumula- 
tions, is itself popularly known and the 
statement, if left uncorrected, might be 
misleading. 
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PROFESSIONAL INVESTORS 


... Trade Winds. . 


Sidelights 


. Memos. . 


R. A. SCHLUMPF 


. Portfolio Studies . . 


DIGEST 


. Funds Index . 


ond Market Review 


Governments, Municipals, Corporates — Third Quarter 1952 


. . Reports 


Assistant Treasurer, Bankers Trust Company, New York 


UCCESSIVE INCREASES IN THE SHORT 
S TERM Treasury borrowing rate was 
the outstanding development in the 
Government security market during the 
July-September quarter. Treasury certi- 
ficates of indebtedness with maturities 
ranging from 914 to 114% months had 
carried a rate of 174% since June 1951. 
In early August, however, the Treasury 
oflered 2% one-year certificates in ex- 
change for the 17% certificates which 
matured August 15 and September 1, 
while in mid-September the holders of 
172% certificates due October 1 were 
offered in exchange 214% 14-month 
notes. 


Developments which contributed to 
this increase in the Treasury borrowing 
rate were highlighted by a continuous 
stringency in the money market until 
mid-September. The Federal Reserve 
followed a passive policy under which 
open market operations were kept at a 
minimum, and reserves were supplied 
only intermittently and in moderate 
amounts, As a consequence, borrowings 
by member banks were generally at a 
high level, reaching $1,403 million on 
July 30, compared to the weekly 
figure of $307 million on June 25. 


low 


Money Market Tighter 


The tightness in the money market 
was caused in part by substantial com- 
mercial bank buying of the 234% Treas- 
ury bonds of June 15, 1958, offered in 
June. While banks were allotted only 
$507 million on subscription, subse- 
quent purchases in the open market 
were so large that they now hold nearly 
60% of this $41, billion issue. In addi- 
tion, loans by banks against Govern- 
ment securities increased sharply in 
conjunction with this Treasury financ- 
ing. These purchases and loans lead 
to an increase in required reserves to 
support the resulting higher level of 
deposits. The digestion of these securi- 
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ties required nearly two months, dur- 
ing which time commercial banks gradu- 
ally reduced their holdings of short term 
Governments, notably bills and certifi- 
cates, in order to adjust their positions. 
By the middle of August there appears 
to have been little change in the total 
of commercial bank holdings of Govern- 
ment securities compared with the end 
of June. Non-bank investors and the 
Federal Reserve absorbed the Treasury 
securities sold by the commercial banks. 


The various reserve factors did not 
provide any relief on balance during 
the period from June 25 to September 
10. To cite only a few items, the in- 
crease in money in circulation and the 
increase in Treasury and foreign de- 
posits at Federal Reserve Banks were 
not completely offset by Federal Reserve 
open market purchases. Member bank 
borrowing increased and discounts and 
advances of the Federal Reserve Banks 
were nearly $600 million higher at the 
end of this period than at the beginning. 


Reserve Operations Ease Stringency 
in September 


In connection with the Treasury ex- 
change offering from September 15 to 
September 18, however, the Federal Re- 
serve was a ready buyer of maturing 
174% certificates offered in the market 
by holders who did not wish to accept 
the 244° 14-month notes in exchange. 
It is estimated that the Federal Reserve 
absorbed about $700 million of the ma- 
turing issue while the exchange sub- 
scription books were open. These pur- 
chases, combined with other factors, 
supplied the member banks with a sub- 
stantial amount of reserves which not 
only enabled them to reduce their bor- 
rowings to a relatively moderate level 
but within a few days lead also to an 
abrupt decline to 44 of 1% in the Fed- 
eral funds rate in the money market. 
This rate had been only slightly below 


the rediscount rate of 134% since early 
July. The Federal funds rate remained 
at the low level until nearly the end of 
September, when it firmed again, pri- 
marily as a result of Treasury opera- 
tions. 


The conditions prevailing in the 
money market during the first stage of 
the July-September quarter described 
above had the effect of a gradual in- 
crease in short term interest rates and 
yields. The average yield at which 
weekly offerings of 3-month Treasury 
bills were allotted rose almost steadily 
from about 1.68% for the issue dated 
June 26 to approximately 1.90% for 
the bills issued on August 28. This av- 
erage yield then declined to 1.85% for 
the September 11 issue. In the mean- 
time, the market yield for the longest 
certificates outstanding at the end of 
June and the middle of September had 
risen by 13 basis points. Following the 
open market operations of the Federal 
Reserve in the third week of September, 
which created very easy money condi- 
tions, the average Treasury bill allot- 
ment rate tumbled to 1.635°¢ for the 
issue of September 25 and the yield on 
1l-month certificates, bid side, declined 
from 2% to 1.94% within a few days. 
The lower short term yields also re- 
flected the impact of a substantial de- 
mand for bills and certificates on the 
part of some corporations which pre- 
ferred to do their own refunding in the 
open market rather than to accept the 
Treasury’s exchange offering of 214% 
notes, 


The market for medium and long 
term Treasury bonds appeared to stabil- 
ize somewhat for a while around mid- 
year, when the Treasury issued the 
234% bonds due June 15, 1958. About 
that time the somewhat deflationary 
sentiment of the early spring months 
was giving way to a more optimistic 
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appraisal of the business outlook. 
Regulation “W” and the Voluntary 
Credit Restraint Program had been re- 
moved and an easing of real estate credit 
restrictions was anticipated. It became 
also apparent that the seasonal rise in 
business loans would commence before 
many weeks and that long term financ- 
ing requirements for corporate, state, 
municipal and mortgage purposes would 
still be very large during the remainder 
of the year. It is probably reasonable 
to assume that these elements weighed 
strongly in the determination of the 
passive policy followed by the Federal 
Reesrve and that for this reason the 
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Investing from here on 
7s goin g to require a 
sharper mind and 


... will mean selecting securities 
on a specific basis rather than 
on general assumptions. 


Many of the companies which will 
make progress will be companies that are actually 
creating new things through scientific discoveries or 
the development of new projects. On the other hand, 
many companies heretofore sailing along comfortably 
on the rising tide will feel the burden of competitive 
pressure and rising costs and will have to become 
accustomed to narrower margins and greater selling 
effort. Thus, securities should be reviewed to eliminate 
marginal and uninteresting situations and rigorous 


effort should be made toward selectivity. 


Carl M. Loeb, Rhoades & Co. 


Members New York Stock Exchange and other 
Leading Stock and Commodity Exchanges 


HOTEL ST. REGIS, NEW YORK CITY 


MEMPHIS, TENN. LIMA, PERU LONDON, ENGLAND 
New York State: AUBURN ELMIRA GENEVA HORNELL 
ITHACA MIDDLETOWN SYRACUSE UTICA WATERTOWN 


Private Wire System to Branch Offices, Correspondents and 
their connections in 80 Cities throughout the United States 


WLLL LLL LLL LLL LLL LLL LLL LALLA LALLA LLL LLL LALLA LAMM MMMM MMMM MAMMAL AMMA MMMM Ahhh 





authorities did not consider it appro- 
priate to support the price level of the 
234% bonds. Markets again became 
thin, institutional buyers were conspicu- 
ous by their absence and in the presence 
of rising short term rates the Govern- 
ment bond market about the middle of 
July resumed the decline which had be- 
gun in May. Prices showed some im- 
provement again in the latter part of 
August and early September but eased 
further in the following weeks. New 
lows were reached in most long term 
214% issues and by the end of Septem- 
ber, closing bid prices for selected 
Treasury issues were as follows com- 
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pared with those which prevailed 
July 1 (in 32nds): 





pare li 

Sept. 30 July 1 fof sin 

236% (6/15/58) 99.13 100.15 Pigsues 
2%” _ (6/15/62/59) 96.15 99.04 

2%” __(12/15/72/67) 95.23 97.31 T 


This corresponded to an increase i} 
yields of 19, 31, and 15 basis point§ On 


respectively. 1 $21 
| Octol 
Corporate Bonds Hold Steady 18. 1 


Contrary to the experience in the face 
Government bond market, quotations) profi 
for high grade long term corporate ob- result 
ligations remained relatively stable and} the { 
yields for seasoned issues showed little} ment 
net change in the July-September quar-} Tax 
ter. New issue flotations were much} bank: 
smaller as is customary in the summer] these 
months, particularly in August. The] will 
volume increased again moderately jin} tions. 
September and recent offerings such as } addit 
Duquesne Light Co., Appalachian Elec. } offer 
tric Power Co. and Central Illinois 
Public Service Co. found ready buyers, 
especially among insurance companies, 
pension funds, etc. As an _ illustration, | met 
the yield of 314° on the Duquesne] Ye" 
Lights in September compared with] "qu! 
3.15% for Commonwealth Edisons on 4f0U! 
July 16 and 3.10% for Boston Edisons§ "8 
on June 25. The basic tendency of the § SUPP’ 
new issue market in September, how. § Sultir 
ever, was in the direction of somewhat § 4" | 
higher yields. Greater concessions com-} 8° 
pared with outstanding issues would f 45“ 
probably have had to be granted if new§ Will 
financing had been in_ substantially} ‘tv 


It 
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greater volume. Tk 
Easier Tendency in Municipal freel, 
Markets ner t 
The prospective Public Housing Av- need 
thority financing in September influ- prob 
enced the trend in the tax-exempt mar- ly th 
ket to an increasing degree as the quar- |” 
ter progressed. Although the volume of edly 
new offerings was considerably smaller shar 
in July and August than in most of the ** 
preceding months, prices deteriorated | ™ 
rather steadily and the market appeared b 
congested at times. Re-pricing of open |" 
accounts in a number of issues pro- ee 
duced yields 10 to 30 basis points - 
greater than the original price tags. ede 
The Dow-Jones Weekly Municipal Aver- Bg 
ages showed a rise in yield from 2.24% | * ™ 
at the end of June to 2.42% in the last } ™™ 
week of September. On September 23, than 
the nearly $171,000,000 of Public Hous- | 
ing bonds came on the market. The av- ban 
erage interest cost of this financing was tall 
2.544%, which affords an approximate a 
comparison with the average of 1.96% me 
for the previous large offering of this i 


TRUSTS AND ESTATES 








iled 0 





uly 1 
0.15 
19.04 
7.31 


ease if 
points} 


ady 


in the i 


ytations 
‘ate ob. 
dle and 
d little 
r quar 

much 
ummer 
t. The 
tely in 
such as 
n Elec. 
Illinois 
buyers, 
panies, 
‘ration. 
quesne 
1 with 
ns on 
disons 
of the 
, how. 
newhat 
S Com: 
would 
if new 
ntially 


pal 


ig Au- 
influ- 
t mar- 
- quar- 
me of 
maller 
of the 
orated 
neared 
- open 
3 pro- 
points 

tags. 
Aver- 
24% 
1e last 
ar 23, 
Hous- 
he av- 
g was 
‘imate 
.96% 
f this 





TATES 


type in January. The bulk of the recent 
flotation had been placed by the end 
of the month, but offerings of this size 


pare likely to have an effect upon yields 
of similar maturities in other high grade 
| issues. 


Treasury Financing Deficit by 


Tax Bills 


On October 3, the Treasury offered 
| $2% billion tax anticipation bills dated 
October 8, 1952 and maturing March 
18, 1953, which will be acceptable at 
‘face value in payment of income and 
profits taxes due March 15, 1953. The 
results of the bidding have appeared in 
the press in the meantime. Since pay- 
ment for the bills by credit to Treasury 
Tax & Loan accounts was permitted, 
banks were by far the largest buyers of 
these bills, but a large portion of them 
will in time be absorbed by corpora- 
tions. The Treasury also announced that 
additional tax anticipation bills will be 
offered again in November. 


It is expected that the Treasury will 
be able to cover its financing require- 
ments for the remainder of this calendar 
year with tax anticipation bills. These 
requirements are now estimated at 
around $4 billion, including the financ- 
ing undertaken in early October. To 
support the higher level of deposits re- 
sulting from Treasury deficit financing 
and an expected increase in bank loans, 
larger reserves will be required and the 
seasonal rise in money in circulation 
will also exert pressure on bank re- 
serves. 


The question is, therefore, as to how 
freely, to what extent, and in what man- 
ner the Federal Reserve will supply the 
needed additional reserves. It seems im- 
probable that they will be created large- 
ly through open market operations and 
member bank borrowing will undoubt- 
edly increase again, perhaps quite 
sharply at times. Many banks still have 
an aversion to borrowing and will be 
anxious to repay their indebtedness at 
the first opportunity. The amount of 
borrowing, consequently, acts as a de- 
lerrent to undue credit expansion and 
under such conditions a rise in the 
Federal Reserve rediscount rate does 
not necessarily follow, even though it 
isno longer on a penalty rate. If the 
increase in bank loans should be greater 
than what might be considered seasonal 
requirements, however, and if member 
bank borrowing should increase substan- 
tially at the same time, the Federal 
Reserve rediscount rate might be raised. 
Large increases in bank loans over the 
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next several weeks would also raise 
more actively the question of a rise in 
the curent 3% prime bank lending rate. 


Such forecasts, of course, would have 
to be evaluated anew in the event of 
some unforeseen incisive developments 
of domestic or foreign origin. If there 
is no basic change in reasonably pre- 
dictable factors, however, Government 
bond prices should not fluctuate too 
sharply despite the present outlook for 
tight money, higher bank loans and 
continued heavy long term financing for 
most of the remainder of the year. 





UNITED STATES SAVINGS BONDS 
SEPTEMBER 1952 


Sales Redemptions 
(in millions of dollars) 
SERIESE ANDH ... 290 266 
7." 
SERIES F ....__. _ — 16 
SERIESG ___...___.. — 61 
Sis J 10 — 
SERIES K _____.____... 30 _ 
SERIES A-D = — 3* 
330 417 


*Matured (Series E and A-D) 


GOVERNMENT 


MUNICIPAL 


* RAILROAD 


PUBLIC UTILITY & INDUSTRIAL BONDS 


EQUIPMENT TRUST CERTIFICATES 


INVESTMENT STOCKS 


Knowledge, Experience, 


Facilities for Investors 


R. W. Pressprich & Co. 


Members New York Stock Exchange 


48 Wall Street 
NEW YORK 5 





201 Devonshire Street 
BOSTON 10 
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Painting by Marshall Johnson in collection of State Street Trust Co., Boston 


HE MOST ACCURATE ANALYSIS of the 
yb ipaedocacks of bituminous coal in 
the development of this nation is pre- 
sented simply in the following percent- 
ages on sources of heat and mechanical 
energy: produced in the United States 
from 1800 through the first half’ of the 


present century: 


Bituminous Coal ao Ce 
Fuel Wood _ = 18.6 
Crude Petroleum are: 
Anthracite 5 
Natural Gas ae ; 6.3 
Water Power ee 3.6 


When the boxscore of the full century 
is completed in the Year 2000, the stand- 
ing of the fuels will obviously have been 
revised, yet bituminous coal’s positive 
leadership will not have been challenged. 
On the contrary, its share of the total 
contribution is expected to exceed the 
present figure, with the demand for 
bituminous coal in the remainder of this 
century surpassing the 31-billion-ton 
total output of both the anthracite and 
bituminous coal industries in the past 
150 years. The perspective on why so 
much coal will be required and whether 
the industry will be equipped for the 
gigantic task of meeting all demands has 
been brought into sharp focus by a ten- 
sive international situation and_ the 
dawning of a period of economic ex- 
pansion in which the nation’s energy 
load will at least double in a little more 
than two decades. 


Steel Strike Slows 1952 Output 


Bituminous coal’s output for 1952 
will be about 485 million tons, which 
is below the 1951 figure and does not 
approach the record 631 million tons 
produced in 1947, but is nevertheless 
far above the pre-World War II aver- 
age of 400 million tons. The June-July 
shutdown in the steel industry was a 
major factor in reducing this year’s 
mine output of bituminous coal, as steel 
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until very recently has been the biggest 
single customer (it takes at least a ton 
of coal for every ton of steel). The 
electric utilities’ demand for coal is now 
running ahead of steel’s and will prob- 
ably remain in that position because of 
America’s seemingly insatiable desire 
for more electric power. 


These two markets—electric utilities 
and steel—will account for upwards of 
200 million tons of bituminous coal this 
year. Another 100 million tons is going 
to other industrials, including the flour- 
ishing coal chemicals industry and such 
perennially good customers as cement 
mills, food products and tobacco, tex- 
tiles and apparel. rubber and leather, 
stone, clay, and glass, the primary 
metals, and machinery manufacturers. 
Upwards of 75 million tons pass through 
retail coal yards for home heating, 
small industry, and for heat and power 
in commercial and public buildings. The 
railroads, in spite of their wide use of 
Diesel-electric engines, will consume 
more than 50 million tons of bituminous 
coal in 1952, and at least that much is 
moving to Canada and overseas to make 
up for the fuel deficiencies in Europe 
and other parts of the world. 


During school and 
college days, the 
writer worked in 
and around the 
Western Pennsyl- 
vania soft coal mines, 
so it is appropriate 
that he should now, 
- after other editorial 
: connections, be on 
the staff of the Bituminous Coal Institute, 
which is the public relations division of the 
National Coal Association. Trusts AND Es- 
TATES is indebted to the Institute for per- 
mission to reproduce the chart of 1951 in- 
dustry operations, which will appear soon 
in the annual statistical manual published 
by the B.C.I. 





DYNAMICS OF INDUSTRY 
SERIES 
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FUELS: I 


BITUMINOUS INDUSTRY 
Has NEw OUTLOOK 


H. B. BROWN, Jr. 


Bituminous Coal Institute 


The bituminous coal industry, repre- 
senting a total investment of upwards of 
$4 billion, is made up of some five thou- 
sand companies operating eight thou- 
sand mines with a working force of 
375,000 and an annual payroll of $1.5 
billion. The largest company produces 
less than 6 per cent of the total U. S. 
output, and the top ten account for 
about 22 per cent. The figure is 35 per 
cent for the top twenty-five companies, 
and 45 per cent for the top fifty. 

The modern mine is a highly mechan- 
ized underground factory that requires 
heavy capital expenditure in machines 
and equipment. The use of machines to 
replace hand labor began before the 
turn of the century, but the transforma- 
tion has been most pronounced in the 
past twenty years. Thanks to mechani- 
zation, productivity has now risen to 7 
tons per man day—as compared with 
5.22 tons in 1932—to give the American 
miner a vast superiority over his con- 
temporary in every other country. By 
comparison, the Polish miner produces 
about 2 tons per day and the British 
miner 1.36 tons. The Japanese—most 
proficient miner in the Far East—can 
not average any more in a full month 
than the American produces in a single 
day. 


Mechanization Aids Production 
and Safety 


Modern equipment in today’s mines 
includes electrically-operated mobile ma- 
chines with long blades that cut deep 
into the coal at the face of the seam: 
automatic drills that follow the cutting 
machines and bore uniform holes into 
which explosives may be tamped so 
that the charge will loosen the coal and 
make it ready for loading; electric load- 
ing machines capable of scooping up as 
much as six tons of coal a minute; and 
electrically-drawn shuttle cars that can 
carry ten tons of coal from the working 
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room to the underground railroad or 
conveyor belt along the main haulage- 
way. The heavy investment in mechani- 
zation has resulted from an effort to 
reduce production costs, but in most 
cases the saving effectuated by the 
machines has been more than offset by 
the increase in cost of labor, which con- 
tinues to amount on the average to about 
60 per cent of the total production costs. 


Mechanization has also contributed 
significantly to the improvement of 
safety in mines, for fatal accidents have 
been reduced by more than 50 per cent 
on the basis of total man-hours worked, 
since 1930, On the basis of tonnage pro- 
duced, the miner’s job is over five times 
as safe as it was in 1910, three times 
safer than in 1930, and more than twice 
as safe as it was just ten years ago. 


Almost 25 per cent of the total bitum- 
inous coal production in this country 
comes from surface mines. Here again 
there have been heavy investments in 
machinery on the part of the mining 
companies, A giant shovel or dragline— 
the monstrous machines which scoop the 
soil and rock from atop the coal bed— 
may cost as much as a million dollars 
each. Efficient operation also requires 
the use of mechanical brooms and drills, 
electric shovels to remove the coal itself, 
and fleets of trucks, some of which at 
today’s surface mines have a capacity 
of from 20 to 30 tons. 


Two decades ago little attention 
would be given to the preparation of 
coal in a discussion of mine facilities 
but today the cleaning plant represents 
a sizeable investment in the business. 
About 40 per cent of the bituminous coal 
produced in the U. S. goes through a 
preparation plant before it moves to 
market, and this figure will be increas- 
ingly higher in the years ahead. Coal 
preparation upgrades the product, gives 
maximum recovery of marketable coal 
from run-of-mine, and makes a salable 
product from low grade seams. There 
are now about 700 preparation plants 
—at values ranging as high as $2 mil- 
lion per unit—operating in 19 coal- 
producing states. 


Research Developing Broader 
Markets 


While these changes have been taking 
Place at points of production, the coal 
industry and allied industries have been 
utilizing the tools of scientific research 
and development to expand coal’s mar- 
kets. A major project is the develop- 
ment of a coal-burning gas turbine loco- 
motive, the research effort that has been 
undertaken in an attempt to meet the 
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challenge of the Diesel-electric. This lo- 
comotive would,.to a certain extent, put 
the principle of the jet airplane to work 
on the rails in a locomotive of great 
efficiency, economy, power, and smooth- 
ness. Other engineering effort is being 
directed at the development of smoke- 
less furnaces for home heating, electric 
furnaces for steel-making, crop driers 
for the farm, and more derivatives from 
coal chemicals. 


Using coal as a base, the chemical 
industry produces explosives, plastics, 
nylon, fertilizer, sulfa drugs, synthetic 
rubber, and countless other items for 
peace and war. Heretofore most of these 
derivatives have originated in the vapors 
and tar distilled through carbonization 
in ovens where coal is baked without 
air to produce coke for steel mills. But 
now another method of producing the 
chemicals has been put to use by a 
subsidiary of the Union Carbide & Car- 
bon Corp. at an $11 million plant in 
West Virginia. The method is hydro- 
genation, in which raw coal is pulver- 
ized and combined with hydrogen under 
extreme pressure. Inasmuch as the mar- 





kets for chemicals have in some cases 
greatly outweighed supply—particularly 
with respect to benzene, toluene, and 
other substances in heavy demand since 
the beginning of the war in Korea— 
hydrogenation could some day conceiv- 
ably supplant carbonization as the fore- 
most source of the chemicals. 


The hydrogenation process is not 
new, but this is the first time that it has 
been employed with chemicals as the 
primary objective. The U. S. Bureau 
of Mines has for some time been pro- 
ducing gasoline through hydrogenation 
at an experimental plant in Louisiana, 
Mo., and results have been highly favor- 
able. 


What of the Synthetic Fuels 
Industry? 


There are other methods of convert- 
ing coal into liquid fuels, and experi- 
mentation is taking place at Bureau of 
Mines installations as well.as in private 
industrial laboratories. From all indica- 
tions a synthetic fuels industry is not 
far off. Secretary of the Interior Oscar 
L. Chapman advocates immediate con- 


SIGNIFICANT CHANGES IN 
BITUMINOUS COAL INDUSTRY 
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struction of commercial plants to ex- 
tract gasoline and oil from coal, but 
private investors are not convinced that 
such a step would be economically prac- 
tical at the present time. The President’s 
Materials Policy Commiss‘on.* in its 
recent “Resources for Freedom” report, 
points out that a total investment of 
$19.5 billion— at today’s monetary 
values—will be required for the syn- 
thetic fuels industry between now and 
1975. 


The reason for the necessity of turn- 
ing to coal for liquid fuel supplies is 
obvious: coal comprises 92 per cent of 
the total mineral energy reserves in the 
United States and is present in sufficient 
quantities to serve the nation for at 
least several more centuries, whereas 
natural gas and oil resources together 
make up less than 3 per cent of the 
total reserves and are rapidly being 
depleted. Another rich source of heat 
and power—oil shale—is also expected 
to be converted into liquid and gaseous 
fuels on a commercial scale before the 
end of the present century. 


Atomic energy has been suggested as 
a possible supplement to the domestic 
power supply of the future, but at pres- 
ent scientists do not foresee its practical 
use other than for military application. 
The Atomic Energy Commission has 
declared that industrial use of this 
source of power “may become techni- 
cally possible, but still as uneconomic 


*The commission, appointed in January 1951 to 
study raw materials and produc.ion projected into 
requirements of the future, was headed by William 
S. Paley, chairman of Columbia Broadcasting Sys- 
tem, and supported by a staff recruited from in- 
dustry, universities, and government. The commis- 
sion’s membership, in addition to Mr. Paley, in- 
cluded Edward S. Mason, dean of Harvard’s Grad- 
uate School of Public Administration; Eric Hod- 
gins, member of the editorial board of Fortune 
magazine; President Ar.hur Bunker of Climax 
Molybdenum Co.; and George R. Brown, chairman 
of Texas Eastern Transmission Corp. The report 
was submitted to the President in June of this 
year and has been given wide attention from the 
standpoint of both national security and the long- 
term economic outlook. 


as the use of energy in the winds and 
tides.” Of significance is the fact that 
all new atomic energy plants are to be 
located in the bountiful bituminous coal 
areas. 


Future Demand for Coal 


Eugene Ayres, technical assistant to 
the executive vice president of the Gulf 
Research & Development Company, 
after an exhaustive study of the energy 
problem came to the conclusion that 
“our future economy over the next two 
centuries is at the mercy of a sound 
coal industry.” He forecast the need for 
2.5 billion tons of coal by the end of 
the century. 


The Paley Commission estimates that 
within 25 years coal consumption will 
rise from the present 500 million tons 
to more than 800 million tons a year in 
the normal course of events, with a far 
greater amount needed as coal assumes 
more of the natural gas and petroleum 
energy load. Other estimates have 
ranged up to a billion tons by 1975, 
and all of these estimates are based on 
an economy that does not include an 
all-out war. 


The tremendous increase in coal con- 
sumption in the coming years can be 
attributed primarily to increasing popu- 
lation and greater industrial activity, 
prompted by a continually improving 
standard of living. Generation of elec- 
tricity alone will require 350 million 
tons of coal by 1975—more than triple 
current consumption; and coke and 
steel will take 200 million tons, almost 
double present requirements. Those 
markets alone will then be consuming 
more coal than the entire nation is 
using in 1952. To these must be added 
the estimated demands of manufactur- 
ing industries, the railroads, the syn- 
thetic fuels industries, and the retail and 
export markets. : 


The petroleum industry will not be the 








only big coal consumer making syn- 
thetic fuels when “need and technology 
are ripe,” the Paley Commission points 
out in noting that the natural gas in- 
dustry may “turn heavily to coal as a 
source of product to fill its pipelines,” 
then the report continues: 


“Such electroprocess industries as 
aluminum have the opportunity, by turn- 
ing to coal and lignite, to break loose 
from their long dependence on close- 
ness to cheap hydroelectric power 
sources for low-cost energy. 


“Thees large coal-using industries, 
present and potential, have the financial 
and technical abilities and certainly the 
long-range economic incentive to pro- 
vide major leadership, along with gov- 
ernment and the coal industry, toward 
deriving greater benefits for themselves, 
the nation, and other free nations as 
well, from our rich coal resources.” 


In reviewing the fuel requirements 
outside this country, the commission ob- 
serves that Canada will need more than 
twice the 23 million tons of coal now 
moving from U. S. mines to the Domin- 
ion each year, while assured supplies to 
countries elsewhere will be “important, 
perhaps essential” to the future indus- 
trial development of the remainder of 
the free world. 


The Production Outlook 


If demand nears the billion-ton mark 
in the coming quarter-century, the in- 
dustry will have to develop 700 million 
tons new annual capacity, of which 300 
million tons will be as a replacement for 
the mines depleted in the meantime. Ac- 
cording to estimates of “Mechanization” 
magazine, an investment of from $7 to 
$10 billion will be required to develop 
this capacity. 

In the past, coal has always been able 
to expand capacity—even on short no- 
to the extent required by demand. 
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300,000; burns 1,500 tons of coal daily. 
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Commonwealth Edison Co. of Chicago’s Ridgeland generating 
plant; this unit with 150,000 KW capacity could serve a city of 
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Preparation plants up-grade coal operating efficiency. This 
unit handles 5,000 tons per day from a strip-mining operation of 


United Electric Coal Co. in Illinois. 








TRUSTS AND ESTATES 

















wh 


> Pp re - 








































































Timbering machines place headers for 
roof support. Note saw at left to cut timbers 








to length. 
ents , —- - — —- 
ob- This ability was most recently demon- 
han strated immediately after the outbreak 
now of hostilities in Korea. The mobilization 
— program placed a sudden strain on all 
dive fuel-producing facilities, and coal re- 
“aba sponded with a 17 per cent increase in 
dus. output for 1950 over the previous year. 
. Since the coming quarter-century’s 
Producers of more than 4 million tons of 
bituminous coal in 1951 
ark (by affiliated groups) 
_ Tonnage 
lion 1. Pittsburgh Consolidation Coal 
300 Co. 28,169,957 
for 2. Eastern Gas & Fuel Associates 12,179,977 
Ac- 3. Peabody Coal Co. : 12,028,149 
sal 4. Island Creek Coal Co. _............ 11,168,737 
- 5. Sinclair Coal Co. - 9,368,467 
i to 6. Truax-Traer Coal Co. 8,613,220 
lop 7. The Pittston Co. | 7,329,237 
8. Berwind-White Coal Mining Co. 6,317,639 
shi 9. Old Ben Coal Corp. _ 5,971,452 
10. Pocahontas Fuel Co. 5,869,391 
ne 11. Rochester & Pittsburgh 
nd. Coal Co. | 5,762,517 
pei 12. North American Coal Corp. 4,546,944 
N 13. New River Co. wa 4,172,540 
; 14. Stonega Coke & Coal Co. 4,166,985 
15. Walter Bledsoe & Co. _...... 4,135,000 
16. The Valley Camp Coal Co. _.... 4,117,016 


This list does not include the larger opera- 
tions of coal companies owned by the steel 
industry—such as U. S. Steel, Bethlehem, and 
Republic—which are commonly. referred to 
as “captive mines,” and whose output goes 
largely to the steel mills. 

Other large companies in the commercial 
production category that did not produce over 
4 million tons, but whose securities are listed 
on the New York Stock Exchange include: 


Penn. Coal and Coke 

United Electric Coal Cos. 

West Kentucky Coal Co. 

West Virginia Coal & Coke Corp. 





This 
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60 per cent increase in demand for coal 
will be somewhat gradual, the industry 
has ample time to prepare for the need- 
ed extra capacity. Its agenda includes a 
program to obtain more outside capi- 
tal, and management is making every 
effort at further reduction of costs and 
at other savings to make investment 
more attractive. One objective was 
achieved within the past year when the 
52nd Congress voted to increase coal’s 
percentage depletion allowance from 5 
to 10 per cent, but in the same period 
of time there have been another increase 
in wages and an advance in transporta- 
tion costs to the disadvantage of coal in 
the competitive fuels market. The high- 
er freight rates on coal have been pro- 
tested to the Interstate Commerce Com- 
mission, and meanwhile segments of the 
industry (from which class 1 railroads 
derived $1,216,944,839 for transporta- 
tion of bituminous coal in 1951) are 
going ahead with experimental work on 
a project to serve some markets by 
pipeline direct from the preparation 
plant. 


The industry’s job in the years ahead 
has been cut out for it, and once the 
necessary alterations have been made in 
the overall pattern, bituminous coal will 
be more than ready to meet its added 
responsibilities. 





Closeup of a strip mining operation in 
Ohio of Hanna Coal Co.; the large shovel 
moves 35 cubic yards at a bite to clear the 
coal seam for the smaller one to land coal 
into trucks. 





Hidden Payroll Costs 


A survey of 736 companies by the U. S. 
Chamber of Commerce reveals that hid- 
den payroll costs rose last year to an 
all-time high average of $644 per em- 
ployee, representing 18.7 per cent of their 
entire payrolls. Legally required benefits 
accounted for 3.5 per cent and voluntary 
payments, including pension funds, made 
up the other 15.2 points. 


Inquiries Invited from... 


Trust Companies and other Financial Institutions 


on CANADIAN OIL COMPANIES 


“Financial Statistics available upon request” 
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GROWING IMPORTANCE OF 
“OFF BOARD” MARKET 


HE OVER-THE-COUNTER MARKET for 
T unlisted stocks is not as important 
as it has been at various times in the 
past, but the “off board” market for 
listed securities has been growing by 
leaps and bounds in the past five years. 
Three important reasons are: (1) 
growth in number of institutional buy- 
ers and sellers, (2) the fact that under 
the exchanges’ present commission scales 
the large buyer or seller has no advan- 
tage over the small trader and (3) the 
existence of thin board markets. As a 
result, a substantial traffic has developed 
off the board between buyers and sellers 
of large blocks of securities which meet 
institutional standards. 


A large non-member investment house, 
with large working capital, began the 
trend by seeking buyers for blocks of 
securities. This house originally found 
more buyers among pension funds than 
among mutual funds, but obviously the 
manager of any investment fund must 
function in the interest of its sharehold- 
ers. If offered a large block at the right 
price and at less commission than on 
the listed market the offer must com- 
mand serious consideration. This has 
created profitable business for interme- 
diaries and an unprofitable situation for 
floor brokers and some commission 
houses. The exchange floor broker has 
little, if any, interest in these large 
transactions whether they take place 
off the board or in the form of “spe- 
cials” and “secondaries” under the rules 
of the exchanges. He profits from the 
exchange transactions of a large num- 
ber of individual investors such as we 
had in the late 1920s when the price of 
New York Stock Exchange seats rose 
above $600,000. Nowadays, unless the 
floor broker has exceptional connections, 
he is lucky to make a good living. 


The seriousness of the current situa- 
tion from the standpoint of the New 
York Stock Exchange is better appreci- 
ated when one realizes the impact of 
pension fund buying on the equity mar- 
ket. Pension plans, exclusive of Federal 
programs, are now collecting and in- 
vesting around $3 billion a year, with 


708 


IN SST ASR NWCESYUIM INT 


fe | 


ed 


about 20% going into common stocks. 
“If the present rate of pension fund 
growth continues for the next ten years,” 
a prominent downtown trust officer re- 
marked recently, “fund managers will 
not be buying any stocks on the floor 
of the Exchange.” 


The primary reason, of course, is cost. 
A trustee or pension fund manager can- 
not possibly justify a commission of 
$500 for a block of stock which he can 
buy in the off-board market for $100. 
He is also disinclined to “finesse” the 
market over a period of weeks or months 
such as was done in the old days when 
a marketwise individual acquired a large 
block of stock. He likes to buy 10,000 
shares or 25,000 shares at one price, 
perhaps slightly above or below, but 
close to the current market quotation. 


At the present time, the appetite of 
pension funds for equity securities is 
giving rich families a remarkable op- 
portuniiy to lighten their holdings at 
satisfactory prices. In certain estates 
these large blocks have been waiting for 
years for just such an opportunity. The 
institutional investor is bailing out some 
heirs of old families, who are placing 
the proceeds in tax-exempts, in oil, with 
its high depletion write-off, and in 
“growth” situations with small current 
income but with prospects of handsome 
capital gains some years hence. It is 
difficult, if not impossible, to estimate 
the volume of securities changing hands 
off the board but one informant in a 
position to judge estimates that it is 
larger than the daily volume on the na- 
tional securities exchanges. This is the 
principal reason why the New York 
Stock Exchange is engaged in a survey 
of trading handled on the Big Board. 

In addition to the transactions de- 
scribed above is the growing volume of 
private placements, most of which are 
taken by insurance companies and pen- 
sion funds. In the five year period 1947- 
1951, 40% of all corporate securities 
placed in the United States were sold 
privately, according to a report by the 
Securities and Exchange Commission. 
In 1951 this figure rose to about 60%. 


The S.E.C. report on the above 5 


year period ‘¢dvers feés paid to finders 





who arranged the private sales, 50% of 
whom were investment bankers. These 
range from 20 cents per $100 proceeds 
to the issuing company on large issues 
to $1.70 per $100 on small issues. Other 
expense incurred in selling privately 
placed issues added up to 15 cents per 
$100 on the average, on the smallest 
issues. Securities covered included 
bonds, preferred and common stock. 


The S.E.C. report failed to disclose 
the percentage of bonds in the privately 
placed issues. This would be an interest- 
ing break-down, as during the five years 
under review utility companies and nat- 
ural gas pipe lines, for example, were 
expanding in a substantial way and 
selling large blocks of securities to fi- 
nance this expansion. Other findings in 
the S.E.C. report were: Investment bank- 
ers received nearly $6 million in fees 
in 1950 for their part in private place- 
ments; higher fees applied to placement 
of stock issues than for bond issues: 
other than bankers’ fees, the largest item 
of initial cost was legal expense. 


TRUST INVESTMENT SWITCHES 


Most trust officers these days say 
that they are adding “nothing at all” 
in common stocks. What they mean, of 
course, is that they are not adding on 
balance but most of them are ready to 
replace an overvalued security with an 
undervalued one if the exchange can be 
justified. For example. trustmen in the 
New York City banks recently came to 
the conclusion that chemicals and oils 
had run a good race and not much 
more could be expected of them. Many 
large blocks were sold. A little earlier 
the so-called “cyclical” stocks were dis- 
posed of and will not be replaced yet. 
Some of them are well above the selling 
price. 


Except for these special switches, 
shares that are added to maintain the 
equity percentage are mainly from the 
bank and insurance fields. Lately the 
accent has been on bank stocks rather 
than insurance. During the last week in 
September the bank stock market had 
its best week of the year, while insur- 
ance stocks, in contrast, suffered one of 
their dullest weeks. A major factor was 
the announcement by the Chase Na- 
tional Bank of its increased annual divi- 
dend to $2 per share. All but one of 
the major New York issues moved up 
in harmony with Chase. This started a 
scramble for Chicago bank _ stocks. 
Cleveland bank stocks then moved into 
the parade and were later joined by 
increasea activity and buoyancy in other 
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local bank stock markets across the 
country. 


LIFE COMPANIES INVESTING 
IN CORPORATE BONDS 


Life insurance companies, judging 
from reports of 40 major companies, 
are buying corporate bonds and selling 
stocks, although the small amount of 
stock holdings makes the latter unim- 
portant marketwise. The fact that their 
mortgage percentage is declining is also 
significant. All classes of corporate 
bonds are gaining in percentage of total 
investments at the cost of U. S. Treas- 
uries. 


As reported up to September 22, 1952 
as compared with the same period of 
1951, railroad bonds are up from 2.9% 
to 3.5%: public utility bonds from 
6.5% to 6.8%; industrial bonds from 


18.7% to 24.40. U. S. Treasury bonds 


are down from 12% to 2.1% but Treas-_ 


ury bills are up from 9.7% to 23.2%. 


A picture of life insurance investment 
over more than 100 years is revealed 
in a recent release by the Mutual Benefit 
Life Insurance Company of Newark, 
N. J. In 107 years of experience, the 
company’s losses, including voluntary 
write-downs of investment values, have 
been $12 million. In the same period, 
they have earned over $1 billion in 
interest, thus losses were 1.14% of in- 
terest received. During the last twenty 
years the ratio of losses to interest earn- 
ings has been lower at 0.089%. This 
record illustrates, according to the com- 
pany, “how a long-range business like 
ours, which has the benefit of very 
careful selection of investments and di- 
versification, can perform.” 


A A A 


New World Bank Bonds Offered 


A new offering of $60 million 314% 
bonds of the International Bank for Re- 
construction and Development to ma- 
ture October 15, 1971 was made on Oc- 
tober 9th at 98 to yield 3.65% to ma- 
turity by a syndicate headed by Morgan 
Stanley & Co. and The First Boston 
Corp. Sinking fund provisions will re- 
tire an estimated 50% of the issue be- 
fore maturity. 


The so-called World Bank was formed 
in 1946 to assist in the reconstruction 
and development of the 54 member 
countries by facilitating capital invest- 
ment for productive purposes. The bond 
proceeds will be used to expand the 
general operations of the institution. 


OctoBer 1952 























































“Preferred —— 
Stocks” 


NOW AVAILABLE FOR INSTITUTIONAL 
AND CORPORATION INVESTORS. 


Our yearly publication, “Preferred Stocks”, is recognized by 
hundreds of institutions and by managers of important corporate 
pension and other funds, as the most comprehensive and depend- 
able reference on current comparative values in this important 
field of investment. 


The 1952 edition is now available. It includes information 
on 633 issues of industrial and public utility preferred stocks 
considered of sufficient marketability and quality to deserve 
institutional attention. 


If you have earlier copies of “Preferred Stocks” but have 
not yet received the new edition, kindly notify us at once. 
A limited number of copies is also available, exclusively for 
corporation and institutional investors, upon receipt of their 
letterhead requests — and without charge... 


What “PREFERRED STOCKS” Includes 


Data on dividend rates and dates — sinking funds — outstanding shares — 
current and first drop call prices — convertible features — outstanding term 


debt and prior preferred stocks — net current assets and current ratio — 
number of common shares — percentage of total capitalization in market 
equity — 1951 overall coverage — 1946-1952 price range — where listed — 
approximate prices and yields — on 633 leading issues of Industrial and 


Public Utility preferred stocks. Also, handy current yield-table on dividend 
rates from 3.20% to 8%. 


Spencer Trask & Co. 


25 Broad Street, New York 4, N. Y. 
Telephone HAnover 2-4300 Teletype—N.Y. 1-5 


Members 
New York Stock Exchange @ New York Curb Exchange 


Albany e Boston e Chicago e Glens Falls 
Manchester, N. H. @ Schenectady @ Worcester 


Private wire to Crowell Weedon & Co., Los Angeles, Cal. 
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MOODY’S INVESTORS YIELD TABLES 


Prepared monthly for TRUSTS AND ESTATES by Moody’s Investors Service 


YIELDS OF 
TAXABLE TREASURIES 
BY MATURITY GROUPS 


IN PERCENT 


LONGEST 


“\ “iN ELIGIBLE 


2. WAS 


“rig 


LONGEST 
INELIGIBLE 


275 


U. S. Covernment Bond Yields 
3 Year Taxable Tress. seicsianihidonenacias Ae 


5-Year 0 <caasicelaidliniiaesacan a 
10-Year O  _saiiaiamncnpiiiclains % 
Longest Term Eligible ..................... % 
Longest Term Ineligible ................. % 
Corporate Bond Yields 
Aaa Rated Long om cdinhtuibaiabtaseiaiia % 
Aa | See sia % 
A - - edie wo 
Baa o a cements % 


Tax Exempt Bond Yields 
Aaa Rated Long Term sitdeianideccideiaa 
Aa ” 
A ” Lid ” 
Baa ” oa - 
Preferred Stock Yields 
Industrials—High Dividend Series 


a ee NX 

(OO EE ee % 
Industrials—Low Dividend Series 

High Grade ................ pe % 

I CID an iceiccinicteccmectinses % 
Utilities—Low Dividend Series 

Be ID sicicctctcincictitictinsnen % 

Medium Grade otabasiakbaiamed a 


Common Stocks 

125 Industrials—Prices (e) 
125 Industrials—Dividends (e) 
125 Industrials—Yields % 





Jan. 2, 1946. 





Sept. 


1952 


Aug. 


1952 


— End of Month — 


2.30 
2.44 


3,77 
4.04 


4.07 
4.47 


74.58 
4.20 
5.63 


2.34 
2.42 
2.51 
2.69 
2.69 


2.95 
3.06 


3.51 


3.77 
4.04 


4.05 
4.44 


76.52 
4.22 
5.51 


YIELDS oF 
CORPORATE BONDS 
BY RATINGS 


IN PERCENT 


Sept. 

1951 1952 
1.95 2.34-1.90 
2.04 2.44-2.03 
2.25 2.64-2.20 
2.50 2.77-2.53 
2.60 2.77-2.56 
2.84 3.03-2.91 
2.89 3.08-2.99 
3.15 3.34-3.18 
3.45 3.63-3.48 
1.67 2.00-1.65 
1.84 2.18-1.81 
2.23 2.54-2.13 
2.36 2.89-2.48 
3.99 4.03-3.92 
4.85 4.92-4.83 
3.76 3.90-3.69 
4.03 4.15-3.94 
4.01 4.24-3.94 
4.41 4.71-4.33 

74.09 178.01-71.73 
4.47 4.22-4.18 
6.03 5.87-5.41 


. S. Govt. Bond Yield Averages in this series date from Jan. 5, 1943. 
(b)—Tax Exempt Yield Averages in this series date from Dec. 1, 1936. 
(c)—Low Dividend Preferred Yield Averages in this series date from 








1951 


2.20-1.68 
2.26-1.76 
2.40-1.95 
2.70-2.21 
2.74-2.44 


3.04-2.65 
$.09-2.70 
3.33-2.87 
3.64-3.15 


1.85-1.28 
2.71-1.37 
2.50-1.72 
2.74-1.98 


4.10-3.80 


4.96-4.72 


3.88-3.45 
4.25-3.77 


4.20-3.80 
4.71-4.19 


1946-50 


—Range for Period 


1.68-0.90 
1.87-1.06 
2.10-1.38 
2.43-1.96 
2.48-2.08 


2.91-2.45 
2.98-2.53 
3.28-2.67 
3.57-2.93 


1.98-0.90 
2.21-1.04 
2.64-1.28 
3.05-1.57 


4.09-3.28 
5.08-4.14 


3.92-3.27 (c) 
4.20-3.52 (c) 


4.24-3.40(c) 
4.65-3.69 (c) 


74.24-66.75 64.46-43.20 


4.52-4.13 
6.79-5.56 





4.44-1.76 
7.29-3.20 









PRICES ,DIVIDENDS, 
AND YIELDS 
125 INDUSTRIAL STOCKS 


80 PRICES AND DIVIDENDS 


($ PER SHARE ) 














(d)—125 Industrials Averages date from Jan. 1, 1929. 
(e)—Dollars per share. 





YIELD 8 
% 








1941-45 1931-40 1919-1930 
1.32-1.07 (a) (a) (a) 
1.70-1.24(a) (a) (a) 
2.10-1.49 (a) (a) (a) 
2.48-2.03(a) (a) (a) 
2.50-2.37 (a) (a) (a) 
2.88-2.59 5.75-2.70 6.38-4.42 
3.06-2.66 7.03-2.90 - 6.84-4.59 
3.39-2.78 9.23-3.35 7.71-4.91 
4.47-3.06 12.96-4.42 8.56-5.32 
1.84-0.93 2.81-1.56 (b) (b) 
2.11-1.21 3.02-1.78 (b) (b) 
2.49-1.49 3.29-2.11(b) (b) 
2.94-1.80 3.71-2.60(b) (b) 
4.37-3.55 6.54-3.83 6.79-4.75 
5.94-4.33 12.73-4.91 8.05-5.61 

(c) (c) (c) 
(c) (c) (c) 
(c) (c) (c) 

(c) (c) (c) 
49.30-22.69 49.10-10.56 78.06-34.81 (d) 
1.94-1.52 2.05-0.72 2.53-2.16(d) 
7.71-3.56 10.13-2.59 6.21-3.19(d) 
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Dealers 
in M unicipal 
Bonds 





The Chase offers trust officers and others acting in 
fiduciary capacities a well rounded service in this 
type of investment. Inquiries will receive the per- 


sonal attention of experienced officers. 


Bond Department 


THE CHASE NATIONAL BANK 


(d) OF THE CITY OF NEW YORK 
d) 
” Member Federal Deposit Insurance Corporation 


OcToBerR 1952 








HE PROGRESSIVELY IMPORTANT AD- 
g geben: of Composite or Common 
Trust Funds—both to trustee and bene- 
ficiary — are universally recognized by 
those with first-hand experience in their 
operation and application. It is strange, 
therefore, that only about one of five to 
ten banks that could use this procedure 
to good advantage have established such 
Funds. Review of the results obtained, 
the practices and the reactions observed 
from the hundred-plus trust-banks oper- 
ating Funds of various sizes, should con- 
vince the skeptical that their use is not 
restricted to the very large trust depart- 
ment, or the exceptional trust account. 

The editors undertook a nation-wide 
survey to determine the chief causes of 
reluctance to further establishment of 
Common Funds, and the validity of the 
arguments advanced for taking no ac- 
tion or for negative action. Since several 
such Funds now have a_ performance 
record of from ten to twenty and more 
years, during which all kinds of condi- 
tions were met (excepting a financial 
blizzard of 1929-32 proportions) in- 
quiry was made of leading Common 
Fund executives as to the more general 
objections. 

Practically all trust officials, and most 
commercial bank managements, seem to 
agree that the Fund idea has merit to 
such degree as to warrant at least “even- 
tual” establishment in their institutions. 
But currently, the chief argument for 
deferring action is that “the market is 
too high.” Surprisingly, those who start- 
ed their Funds in 1950 or 1951 (when 
the market was also presumably “high”) 
as well as those who have been through 
market cycles, are unanimous in their 
advice—as reported below—that what- 
ever disadvantage the current quotations 
and unit values of a new Fund might 
have are more than offset by the inher- 
ent benefits possible under the diversi- 
fied Common Fund. 


The replies to our inquiry cover a 
number of questions of timely interest 
to those contemplating creation of this 
service, and demonstrate that, from their 
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“High” Stock Markets - 


TRUST FUND ? 


START A COMMON 


A Symposium 


varied viewpoints, the conclusions in our 
1950 study (Oct., p. 633) are entirely 
germaine today, indicating that the tim- 
ing or market level is less important than 
the basic considerations of composite 
versus individual investment. Failure to 
take action in establishing a Fund may 
be just as much “speculation” as the 
commitment itself, and possibly more, 
since a Fund can be established with a 
very low original ratio of equity invest- 
ment, and averaged up as judgment and 
the times require. 

The eminent president of one of the 
greatest trust companies in the country 
has said that, based on both cost analy- 
sis and consideration of the human ele- 
ment, the Composite fund is “the most 
important single development in fiduci- 
ary affairs in this generation.” Since the 
best experience seems to substantiate 
this statement, the following replies to 
our survey are reported verbatim as 
most timely and constructive contribu- 
tions to the question that should be up- 
permost in the mind of bank manage- 
ment wherever trust assets, or even early 
potentials, run into even a few million 
dollars. 

The inquiry and earlier replies were 
sent during the market peak in late 
August. Subsequent replies show no dif- 
ferent attitude occasioned by the price 
recession since. 


First NATIONAL BANK OF 
BIRMINGHAM, ALA. 


Most of the reasons for hesitation 
about starting common trust funds, set 
out on page 633 of your October, 1950 
issue, still prevail today. I believe that 
the main one, however, is the relatively 
high level of the stock market. It is also 
true that most of the larger or more 
aggressive trust institutions have start- 
ed funds where state laws are favorable. 


CHARLES F. ZuKOsKI, Jr., 
Vice President and Trust Officer 


TITLE INsuRANCE & Trust Co., 
Los Angeles 


The market is high in comparison 










with past experiences. However, we have 
to consider the fact that from the de- 
mands of labor, indexes are still going 
up, and taking the stock market as a 
commodity it is relatively low in com- 
parison with the index on other commo- 
dities. 

We started our fund in April of last 
year and at that time thought the mar- 
ket was high but felt that we were im- 
proving the income of the trusts that 
participated, and also improve their di- 
versification. Our fund has been rather 
slow in building up mainly because of 
the fact that we have been loath to pay 
too much in capital gains tax . . . How- 
ever, where we feel it advisable we in- 
vest new money in the common trust 


fund. 


The trustee is always faced with the 
necessity of investing new money as 
trusts are created or fall in, and we can- 
not be too concerned with the Dow Jones 
averages as it is usually imperative that 
we produce the best income for the life 
beneficiaries. For that reason it is well 
to start a common trust fund at any 
time. 

Eldridge H. Booth, Jr., 
Vice President and Trust O fficer 


Union & New Haven Trust Co., 
New Haven, Conn. 


I have re-read “When to Start Com- 
mon Trust Fund” in the October 1950 
Trusts AND Estates and find it espe- 
cially interesting, as it was written at 
the time when we started our common 
trust fund. Although the stock market 
has continued to rise since October 1950, 
the report seems as timely, pertinent and 
sound today as when it was written. 


Based on our own experience, we are 
glad that the seemingly high market in 
October 1950 did not deter us from 
starting our common trust fund and I 
think I am correct in saying that if we 
did not have a common trust fund, we 
would start one today. Changed condi- 
tions since October 1950 would of 
course be reflected in investment policies 
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and the selection of the trusts to parti- 
cipate. 

William A. Thomson, Jr., 

Trust Officer 


SecurITy Trust Co., Wilmington, Del. 


To anyone who has experienced the 
many advantages of a common trust 
fund, it is inconceivable that more banks 
are not using them. The only reasonable 
explanation is the one given in your let- 
ter: reluctance to start after a long rise 
in the stock market. The Formula plan, 
which governs operation of our common 
trust fund, has made us forget any idea 
of obtaining a spectacular result in the 
investment of the fund simply because 
the record is somewhat public. Of far 
greater importance to us is the fact that 
we are confident that the formula will 
make us do the right thing whether the 
stock market moves up or down. 

Unfortunately, it is not practical to 
apply the formula to the portion of in- 
dividual trusts not invested in the com- 
mon trust fund. Thus we have a com- 
parison with the problem of banks which 
do not operate a common trust fund. 

The present time affords a good illus- 
tration. A current survey of all authori- 
tive opinion at our command indicates 


that the general economy will at best im- | 








Development in Banks of 
COMMON TRUST FUNDS 
1939 - 1951 

Legal 


Discretionary Clam 


Cumulative ===3 


° 10 20 30 40 $0 60 70 80 90 #0 110 120 130 


The above chart accompanied a clear ex- 
position of the function and growth of Com- 
mon Trust Funds, in the Sept. 8th issue of 
Barron’s. The article by Glenn Garbutt, man- 
agement consultant, formerly with Trusts 
and Estates, also reported the composite in- 
vestment diversification of such Funds, as 
shown in “T&E” of March 752. 





prove but little from this point and that 
it is only a question of time until serious 
dislocations develop. We see the logic of 
this position but know from the re- 
searches of others and our own that the 
weight of authoritative opinion has only 
a 50% chance of being right. 


To us, this means to switch wherever 


1. Good educational background 

2. At least five years’ experience in the investment field 
3. Ability to meet and consult with clients of the firm 
4. Age thirty to forty but preferably in middle thirties 


possible any excess of common stocks i 
individual accounts into the common 
fund where we know that the formula 
will assure the proper policy under any 
market condition. The portion of any 
trust above $100,000 which is not elig- 
ible for common fund participation is 
never invested with quite the same assur- 
ance. 
S. Crozier Fleming, 
Trust Investment Officer 


AMERICAN Security & Trust Co., 
Washington, D. C. 


Basically, I think that the remarks 
and conclusions contains in your 1950 
study are still substantially true, parti- 
cularly the six basic premises set forth 
on page 726. The possibility of a drop 
in the unit value of participations in a 
common trust fund was one of the many 
factors we reviewed very carefully when 
we set up our Fund in February, 1950. 
It is mighty nice to start a Fund at a 
time when the Market Averages are at a 
low point, but in most cases this is not 
possible. However, our experience has 
been quite satisfactory, and naturally a 
well diversified Fund will not suffer 
from most changes any more than a well 
diversified trust account. 


Before participating an account in the 


Opportunity for Investment Consultant 


Well-known firm has an excellent opening in a Middle-Western office (not 
Chicago) for a top-flight investment consultant (not salesman). The person 
to be selected must have the following qualifications: 


The individual we are seeking is probably now associated with the investment 
department of a bank or trust company, the statistical department of an 
underwriting or brokerage firm or some other type of investment organiza- 
tion. The position offers good opportunity for advancement. Applications 
stating qualifications should be directed by letter to the advertising firm of 
Albert Frank-Guenther Law, Inc., 131 Cedar Street, New York 6, N. Y., 
attention Mr. H. V. Child. The members of our organization have been 
advised of this opening. 





Fund, a study must be made to show 
that the increased diversification pro- 
vided by the Fund justifies the move 
after any capital gains taxes. 

In my opinion the statement that 
“Any time is the time to start a Fund” 
is too broad, because whereas our ex- 
perience to date has been very satisfac- 
tory, I believe we would be more hesi- 
tant to establish a Fund with the stock 
market at its present level. Of course, if 
we were to start a Fund at this time, 
there would be the advisability of giving 
consideration to possibly placing a high- 
er percentage in fixed income securities 
with the idea of moving over to common 
stocks to a larger degree if and when 
there was some reaction in stock prices. 

The comment of possibly delaying the 
establishment of a Fund because of man- 
power requirements, I don’t think to be 
very important. This seems to be a prob- 
lem that we have been having now for a 
great many years, and it looks as though 
it will be with us for an indefinite period 
in the future. If by chance we enter an- 
other war, or conditions get worse, the 
natural move would be to use girls in 
place of men, as well as older people, for 
this type of work. On this point our ex- 
perience has been that there has been a 
definite savings in the amount of work 
required to handle the average partici- 


the election of 


W. EMLEN ROOSEVELT 


as President 


INVESTORS MANAGEMENT COMPANY INC. 


Managing 
FUNDAMENTAL INVESTORS, INC. 
INVESTORS MANAGEMENT FUND, INC. 


Parker at Westminster 





We take pleasure in announcing 


ELIZABETH, NEW JERSEY 


pating account, so if there is a concern 
about lack of adequate manpower, in my 
opinion that would be even more of a 
reason for establishing a Fund. 

T. Stanley Holland, Vice President 


CONTINENTAL ILLINoIs NATIONAL BANK 
& Trust Co., Chicago 


One answer to those who are of the 
opinion that the present price level for 
common stocks in general makes initia- 
tion of a common trust fund undesir- 
able, is that they can have as small a 
proportion in equities as fits their think- 
ing relative to the market. Going to the 
extreme, it certainly would be possible 
to have a fund invested entirely in fixed 
income securities for a temporary pe- 
riod. 

In selecting trusts to become partici- 
pants in our Fund, we have avoided in- 
cluding those where gains would be real- 
ized that would produce a tax out of 
proportion to the size of a given trust, 
or where there would be an immediate 
appreciable reduction of income. Also 
avoided were those where there is a like- 
lihood of early termination, where an 
elderly consultee might be disturbed by 
even the notice of our intention to have 
a trust participate, and, of course, where 
even a courtesy consultee raised ques- 
tions as to the advisability. 

















We believe the participating trusts 
gain through much wider diversification 
of investments and by higher income (in 
most cases we attained the latter, al. 
though in a few income was only main. 
tained). For us there is greater ease jp 
partially liquidating a wasting trust 
from time to time when it is a partici. 
pant, and a little income has been saved 
inasmuch as in such cases it is unneces. 
sary to sell more than just enough to 
obtain the cash then required. 


We think we can handle the smaller 
trusts more efficiently if they are in the 
Fund than otherwise. Probably in a trust 
department that is static rather than a 
growing one, it would be easier to see 
cost reductions. Where business is devel. 
oping, man hours saved through opera. 
tion of a common trust fund are ab. 
sorbed generally by other increases jn 
the work load. 


Simplification of the portfolio of a 
trust means fewer occasions for confer. 
ences and correspondence relating to in. 
vestments. Distributions involve fewer 
operations. Time is saved in handling 
fewer security items, fewer income col. 
lections, and fewer income tax compu. 
tations (at least after the first year). The 
number of security reviews can be re. 
duced, and the number of items to be 
reviewed is much lower. Even storage 
space in the vaults and elsewhere will b: 
saved over a period of time. 


Wayne R. Bennett, Vice President 


Op Cotony Trust Co., Boston 


You are performing a priceless service 
in carrying this subject further becaus 
as you know we feel so strongly about 
the value of this investment device which 
our president, Robert Cutler, has re 
ferred to as “the most important single 
development in fiduciary affairs in this 
generation.” 


A Tool to Serve Thousands — The 
most significant changes in the whole 
trust environment since your October, 
1950 article will seem to favor the use 
of common trust funds in increasing 
number and volume. There is first the 
matter of costs, economy, and trust de- 
partment earnings. The trust officer to- 


day would be rare who would not con} 


cede that a common trust fund results in 
demonstrable economies. We feel that 
trust departments should stand or fall o 
their own profitability and so, in th 
long run, will the existence of small trus 
accounts. In this period of rising costs 
trustees need a system like the commo 
trust fund as never before. 


Even now, the day of the small separ 
ately-invested trust is past, and trust de 
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artments which know their costs must 
admit that, for a legitimate and eco- 


trusts 

cation | nomical charge which allows a reason- 
ne (in | able profit margin, small accounts can 
“al. | no longer be accepted for individual in- 
Tr, al- 


yestment, any more than a savings bank 
would take an individual’s deposit of 
$4,000 and try to invest it separately as 
a single unit, with all the voluminous 
controls that would be required. Capital 
is being accumulated in smaller units 
and this naturally helps to explain the 
sensational growth of pension funds 
(compulsory savings), the increased use 
of common trust funds, and the tremen- 
dous growth in investment trusts. It 
seems to me that in order to survive, our 
profession must recognize these trends 
quickly and capitalize on the great ser- 
vice which may be rendered thousands 
of trust-conscious investors with the 
tools that are offered. 
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Public Relations and New Business — 


For the first few years of operation of a 
common trust fund, a bank has a sub- 
stantial educational job. But this mis- 
sionary work is soon over, and the small- 
er banks should in the future profit 
handsomely from it. For a bank today to 
have to reject a small bona fide new 
trust: because it has no common trust 
fund to accommodate the trust would be 
misguided public relations in an area 
where, to attract acceptable future busi- 
ness, a bank should be putting its best 
foot forward. Many commentators would 
suggest that in the eyes of the public, it 
would be refreshing to see banks come 
forward with a new service which has 
special benefits for the “little man,” 
which does a better job, and which af- 
fords more constant concentration on 
trust assets, all at no increase in price. 
The longer this action is postponed, the 
more new accounts now being received 
will later have to be converted when a 
fund is eventually created. I believe most 
metropolitan banks realize that the best 
time to offer the common trust fund is 
when a trust is first received. A sound 
public relations job may be done within 
the restrictions set out in Federal and 
state regulations. 
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As the stock market level generally 
has advanced, the main objection has 
| come down to the fact that the market is 
‘too high.” Everyone will admit that 
stock prices are high as compared with 
those of 1948 and 1950. 


Hesitate = Speculate — Stocks gener- 
ally are not especially high today from 
some standpoints. Measured in purchas- 
ing power dollars, common stocks are 
far below 1929 levels. The same is true 


Il separ in relation to assets, earnings, and yields 


Hrust de: 
Octoper 1952 


ESTA 


of many stocks. How many banks have 
been waiting for four, five, or six years 
for the right time’ to start their funds? 
The perfect time will never be achieved 
except by accident; the stock market is 
notoriously unpredictable. This line of 
argument can’t be better worded than in 
your 1950 article — “He who hesitates 
— speculates.” To carry further the con- 
tent of this article, we believe that the 
trustee should get diversification and get 
it as soon as possible. 


There may be the task of educating 
customers that a common trust fund unit 
is affected by the same fluctuations that 


e CHESTNUTS IN THE FIRE? 


influence prices of individual stocks. But 
if today’s market level is going to post- 
pone a common trust fund, then the trus- 
tee should also stop receiving new ac- 
counts, live on existing business, and 
eventually close up shop if conditions do 
not improve. We feel that attractive new 
accounts must be accepted at any level 
of the market, and if large cash amounts 
are received, we are not unwilling to 
make a cautious entry into common 
stocks. Under these conditions, the stock 
quota of a trust may be acquired grad- 
ually. A trust’s average life is twenty 


(Continued on page 720) 


e LET INVESTMENT COUNSEL PULL THEM OUT 




























also often blocked by 


of the fence.” 


our reports. 


712 Provident Trust Building 
Philadelphia 3, Penna. 


The solution of an investment problem is often 
clear to the trust investment officer, but the client 
will not accept the recommendation. Action is 


a disagreement among 


beneficiaries or co-trustees, and in some instances 
people lack confidence in the investment ability 
of men they know intimately. In such cases your 
investment advisor can usually come to the 
rescue, not because he is wiser but just because 
“a prophet is without honor in his own country” 
and “the grass is always greener on the other side 


This assumes, of course, that the independent 
report is prepared with diplomacy and a good 
knowledge of human nature as well as invest- 
ments. Our Group Members have found this part 
of the service invaluable. “Lemonade” has been 
made out of “lemon accounts” with the help of 


If you do not have a satisfactory arrangement 
for assistance of this kind why not investigate the 
Group Plan for trust departments. — 


Address inquiries to our Philadelphia office. 


STUDLEY, SHUPERT & Co. 


Investment Counsel 


24 Federal Street 
Boston 10, Mass. 
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TREASURY BOND MARKET AND 
BANK PORTFOLIOS 


The market for Treasury bonds is 
heavy, municipals have taken a severe 
beating, corporate bonds have acted 
better. only by comparison and after 
undergoing a severe price correction. 
There are no grounds upon which to 
expect that life insurance companies and 
savings banks will become net buyers. 
of any consequence, of Treasury securi- 
ties in the near future. State, municipal. 
and pension funds are “in hiding” as 
far as purchases of Treasury bonds are 
concerned. Commercial banks are en- 
grossed in meeting the seasonal loan 
demand and are not altogether= happy 
about their purchases of Treasury bonds 
during May, June, and July. 


The financial press refers repeatedly 
to an increase in the prime lending 
rate of leading commercial banks— 
“after Labor Day,” “by mid-October.” 
“by the end of the year” and so forth. 
Some believe an increase in the discount 
rates of the Federal Reesrve Banks will 
lead or follow such a move. The Repub- 
lican Party is standing on a platform 
that the Federal Reserve should be free 
to control credit without a Treasury 
veto that might be based on any result- 
ant increase in the cost of Treasury 
borrowings. The Democratic Party isn’t 
recommending that the Federal Reserve 
be made subservient to the Treasury. 
We seem to be in a new cyclical trend 
—toward higher interest rates. 


More frequently than not, periods 
when the thinking is as aggressively 
bearish as the present offer buying op- 
portunities and, for the more tangible 
reasons to be discussed, we recommend 
that commercial banks, whose earnings 
would be materially impaired by a 
slackening in the general loan demand 
and lower yields on short-term Treasury 
securities, sell the latter and buy Treas- 
ury bonds, with a term of six years or 


more, 


Aubrey G. Lanston & Co., Inc. 








NEW ORDERS AND INDUSTRIAL 
ACTIVITY 


When the economy is so dependent 
on government orders, it is questionable 
whether new orders figures are a de- 
pendable indicator of near term manu- 
facturing activity. They should be re- 
garded in conjunction with unfilled 
orders, which in July stood at $69,712 
million, the latest available figures 
(Survey of Current Business—Sept.). 


New Unfilled 
Orders Orders 
Average Asof Ratio of 
Vonth June 30 Unfilled 
Year millions millions to New 
1947 $15,622 $26,611 1.7 
1948 17,504 24,664 1.4 
1949 16,102 17,186 1.06 
1950 21,099 19,569 92 
1951 24,055 60,290 2.5 
1952 22.843* 67.117 2.9 


*7 mos. 


In 1949, new orders declined and 
unfilled orders did also. The minimum 
backlog was 15,855 millions in Septem- 
ber. However, there was no serious de- 
cline in 1949 general business activity 
and new orders increased enough to 
overcome the decline in unfilled orders. 
In June 1950, the Korean War changed 
the new order—unfilled order situation 
radically as the above figures indicate. 


There was a sudden upsurge in new 
orders during Jan.-March of 1951. New 
orders were 23,160 millions in Decem- 
ber 1950, increased to an average of 
27,482 millions for Jan.-March 1951, 
and dropped back to 23,820 millions in 
April. This upsurge was probably the 
first large batch of government orders 
for military equipment. At any rate, the 
increase was mainly in durable goods. 
If these three abnormally high months 
are omitted from 1951 the 9 month 
average is 22,913 millions. 


With the immense backlog of unfilled 
orders, the relatively small decline in 
1952 new orders as compared with 1951 
need give no concern as to business 
activity, especially when unfilled orders 
are still increasing. 


Current manufacturing activity de- 
pends on three factors: 


1.—Manufacturer’s production plan- 
ning for standardized products 
manufactured in advance of cus- 
tomers’ orders. 

2.—The level of current orders. 


3.—The size of the backlog of unfilled 
orders. 


Manufacturers endeavor to stabilize 
production to avoid unnecessary labor 














turn-over and to reduce costs. Therefore. 
production for finished goods inventory 
is planned to smooth out seasonal and 
other fluctuations in customer orders, 
Unfilled orders pile up whenever ney 
orders exceed production capacity. Fo; 
all these reasons, new orders fluctuate 
more widely than business activity when 
activity is measured by total expendi. 
tures, which synchronize with produc. 
tion more nearly than do new orders, 
FRANK D. NeEwsury. 
National Securities & 
Research Corporation 


UTILITIES COMMENT 


Public utility stocks for many years 
suffered from the excesses and unsound 
financial practices of their sponsors 
which brought about the regulations 
governing the industry today. In recent 
years, they have been gaining support- 
ers because of the steady upward trend 
of output and earnings and today are 
among the more favored investment 
media, in the opinion of many analysts, 
Earnings are generally stable and. while 
less spectacular performance market. 
wise can be expected, many investors 
seem to feel that this group offers a 
relatively attractive yield with a mini- 
mum degree of risk. 

There is apparently little concern felt 
by industry leaders about nearby dis 
placement of present day electrical gen- 
erating methods by atomic energy appli- 
cations, if the estimates of future power 
production compiled by Electrical World 
are a criterion: 


Output CAPACITY 
1951 372 billion 79 million KW 
1952 395 86 
1953 425 96 


The projected increases in capacity 
from 1952-1955 total 32 million kilo- 
watts, more than the entire installed 
capacity of the industry in 1929. This 
would mean large expenditures for con- 
struction materials and a larger demand 
for bituminous coal for power purposes. 


PENNSYLVANIA TURNPIKE 


In recent years large amounts of tax 
exempt revenue bonds have reached the 
market to finance the construction of 
the growing net of toll roads across the 
nation. A significant role in the popu- 
larity of this movement has been the re- 
markable financial success enjoyed by 
the Pennsylvania Turnpike System. This 
modern four-lane limited access high- 
way now extends 327 miles from the 
Ohio boundary to a point just west of 
Philadelphia. Moneys are now on hand 
to continue the artery eastward to the 
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Delaware River, where plans under con- 
sideration contemplate a link with the 
New Jersey Turnpike via a bridge across 
the river. 


Net revenue for the 1952 calendar 
year is expected to reach $14,805,000. 
By 1956 engineers expect this figure to 
mount to $24,860,000, due in part to 
induced traffic through opening of the 
Ohio Turnpike and the Delaware River 
Extension of the Pennsylvania Turnpike. 


As of September 1, 1952, the Penn- 
sylvania Turnpike Commission had out- 
standing a total of $202,799,000 Reve- 
nue Bonds issued under the 1948 Trust 
Indenture. Studies based on engineers’ 
estimates indicate that these bonds will 
be retired through operation of sinking 


fund not later than 1961. 


On September 18, 1952, the Pennsy]- 
vania Turnpike Commission issued $65.,- 
000,000 Revenue Bonds to finance the 
33-mile Delaware River Extension. 
These bonds, consisting of $15,000,000 
234% bonds due June 1, 1970, and 
$50,000,000 3% bonds due June 1, 
1982, were issued under a new Trust 
Indenture dated September 1, 1952. 
Under terms of this new Indenture, the 
bonds issued to finance the Delaware 
River Extension have no claim on earn- 
ings of the Existing System until all 
1948 Indenture Bonds have been retired. 
This date is expected to be no later than 
1961. At that time net revenues from the 
entire system will be available to meet 
debt service on outstanding bonds issued 
under the 1952 Indenture. 


The Commission covenants in the 
1952 Indenture that no additional bonds 
may be issued through the 1948 Indent- 
ure except for paying costs, with respect 
to the Existing System, of constructing 
tunnels or cuts in lieu of tunnels, and 
for other minor needs. This factor would 
appear to limit any additional bonds 
issued under the 1948 Indenture to rela- 
tively small amounts. 


Additional bonds, however, may be 
issued under the 1952 Indenture for the 
construction of other extensions to the 
Pennsylvania Turnpike System. In order 
to issue such additional bonds, engi- 
neers’ estimates must reveal that net 





DOW-JONES AVERAGES 


Oct.1 Sept.2 Oct.1 

1952 1952 1951 
30 Industrials 270.17 276.40 272.56 
20 Railroads 100.10 103.84 85.29 
15 Utilities 50.31 50.94 46.17 
65 Stocks 104.76 107.43 98.76 


Ocroper 1952 





revenues prior to retirement date will 
cover interest 1.5 times and that total 
debt service (principal and interest) be 
covered 1.4 times after Retirement Date. 

Thus the bonds issued under the 
1952 Indenture are in the nature of 
succeeding lien bonds. Net earnings de- 
termined by competent engineers reveal 
that the Delaware River Extension bonds 
will more than stand alone prior to the 
retirement date. In addition after that 
date they are in the position of becom- 
ing heir to net earnings of the entire 
system. 

These bonds have been likened to the 
“millionaire who is sure to become a 
multi-millionaire upon the passing of a 
rich uncle.” In this case the Existing 
System is the “rich uncle” which will 
retire when all 1948 Indenture Bonds 
have been redeemed. 


GOOD NEAR TERM PROSPECTS 


As long term policy, we recommend 
that, for the average “trust type” ac- 
count, the reserve of high grade bonds 
or high grade preferred stocks be main- 
tained at 60%. 


The business outlook for the balance 
of 1952 is good, but the prospects for 
1953 are less clearly defined. Around 
the middle of that year, Government 
spending should reach peak levels and 
thereafter remain at a high plateau for 
some months, but it is questionable 
whether, even under these circumstances, 
the full productive capacity of American 
industry will be absorbed. With profit 
margins already being seriously affected 
by rigid labor and other costs, as well 
as by higher taxes, corporate earnings 
could be further reduced. 


At the same time, it is also realized 
that as long as Government spending 
continues at a high level, any business 
recession will probably be of relatively 
small proportions and the conservative 
attitude toward the accumulation of in- 
ventories by both consumers and in- 
dustry suggests that there will be no 
serious slump in the consumer goods 


fields. 


The military situation in Korea and 
the international political situation in 
general will play an important role in 
determining the rate of Government 
spending and in public psychology. 
Should the hostilities in Korea become 
more intense, American enterprise may 
be called upon to supply more goods 
and services. The results of the election 
in November will also be a factor in the 
stock market. 
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OBSERVATIONS 


WELVE AND A HALF YEARS AGO, 

Oliver M. W. Sprague, Professor 
Emeritus of Finance at Harvard Busi- 
ness School and member of the Advisory 
Board of Massachusetts Investors Trust. 
appeared before the Senate Banking 
Committee which was holding hearings 
on the Act now regulating investment 
companies, in order to protest against 
a maximum size limitation of $150 mil- 
lion for these companies. written into 
the original draft of the Bill This pro- 
vision was obligingly deleted from the 
compromise measure which _ finally 
emerged from the Committee and a 
substitute clause inserted making maxi- 
mum size a subject for future study by 
the S.E.C. and a report to Congress. 


On September 17th last, during the 
third and last day’s session of the Fourth 
Annual Mutual Fund Sales Conference 
sponsored by the /nvestment Dealer's 
Digest, Chairman Donald C. Cook of 
the Commission told the 700 dealers and 
sponsors’ representatives. assembled at 
the Hotel Statler in New York, that the 
S.E.C. believed that the mutuals had 
reached a point in size where serious 
thought must be given to undertaking 
such a study. Pointing out that four 
companies now had total assets between 
$100 million and $200 million while two 
others had assets of more than $300 
million, Mr. Cook stated: 


“It is important to know whether a mu- 
tual fund, after it reaches a certain size. 
can continue to exercise real management 
of its investments or whether the amounts 
of securities in which it deals are of ne- 
cessity so large that the degree of flexibility 
essential to the achievement of the best 
investment results is no longer possible. 
... It is possible that . . . the most that 
can be done is to hold on to the securities 
and watch the value of the portfolio rise 
and fall with the market as a ship rises 
and falls on an ocean swell.” 

Mr. Cook also said that the Commis- 
sion is considering a more liberal basis 
for institutional advertising of funds 
than had been heretofore possible. This 
“would permit the distribution without 
the use of a prospectus of articles, 
brochures, pamphlets or other publica- 
tions which meet certain standards . . . 
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MUTUALS’ SIZE WORRIES S. E. C. 


FROM MUTUAL FUND CONFERENCE 


HENRY ANSBACHER LONG. 


Such a rule might also permit . . . ad- 
vertising that such publications are 
available.” The Chairman’s plea for 
limited investment of mutual funds in 
venture capital situations, especially 
“through a corporation organized for 
that purpose in which a number of mu- 
tual funds might invest a portion of 
their assets,” surprised many of his 
listeners since one such company, Amer- 
ican Research and Development Corp., 
has been in existence for some time by 
virtue of a section of the Investment 
Company Act of 1940 expressly provid- 
ing for this type of set-up. It should 
also be pointed out that this Spring 
shareholders of Republic Investors. 
sponsored by E. W. Axe and Co., ap- 
proved a program whereby 10% of the 
gross assets of that company may be 
invested in new business enterprises 
without regard to minimum size or age 
limitation. 


Reciprocal Business 


The remarks of Mr. Cook which were 
probably of deepest concern to the ma- 
jority of the conferees, were those con- 
cerning ‘reciprocal business.’ resulting 
from the allotment by the investment 
companies of brokerage commissions on 
their portfolio transactions to dealers 
who sell their shares. Mr. Cook stated 
that . “it is questionable whether 
there is more than a difference of de- 
gree in those cases where a share of 
the commissions is promised in advance 
and those where such commissions are 
distributed as a matter of custom. Thus 
in either case there is a violation of the 
statute if adequate disclosure is not 
made in the prospectus. Further, where 
a portfolio is churned to provide for 
brokerage commissions, charges of 
breach of trust or fraud might well be 
made.” A questionnaire is being pre- 
pared by the commission to determine 
the scope of this reciprocity. 


But Harold E. Aul of Calvin Bullock’s 
management department also expressed 
the point of view of the investment com- 
pany on this subject in the major open- 
ing talk of the Conference the preced- 





ing Monday morning. Mr. Aul stated that 
his firm “believed in reciprocal busi- 
ness, conducted on a sound ethical 
basis. Reciprocity is the life of trade: 
and it would be silly and unrealistic 
not to give business to those who are 
doing business with you. . In the 
first place, we buy or sell in the markets 
most advantageous to our companies, 
.. . Many times, even though it has not 
made me very happy, I have bought 
blocks from banking houses who do 
nothing in trust shares. . . .” Other than 
such cases, all else being equal. broker. 
age is placed on a reciprocal basis and 
this is applicable to management as well 
as sales since many excellent investment 
studies furnished by brokers are used to 
supplement Bullock’s own _ research. 
When the study has given the original 
impetus for the decision to buy, broker- 
age is given that house. but not neces- 
sarily in the particular security. 
Clyde F. Gay, Administrative Vice- 
president of the John Hancock Life In- 
surance Co., talked on the topic “Good 
Fences Make Good Neighbors,” explain- 
ing how the investment fund might work 
in cooperation with the insurance com- 
pany without trespassing in the other’s 
legitimate field. He recalled how in 1930 
the Life Insurance and Trust Council 
movement was started to emphasize the 
supplementary benefits of the life insur- 
ance company and the trust institution, 
rather than any supposed competitive 
factors. Much so-called “third-party in- 
fluence” has resulted and has been re- 
sponsible for a great deal of the growth 
of both institutions. The mutual fund 
people would do well to think about the 
organization of a similar cooperative 
undertaking. Life insurance salesmen 
recognize the growth and, therefore, the 
need, as well as the place in estate plan- 
ning, of investment companies. They 
can work together with the mutual fund 
man, particularly in planning profit- 
sharing trusts and deferred qualified 
pension trusts, according to Mr. Gay. 


Investment Policy 


On Monday afternoon a management 
panel consisting of eight representative 
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fund managers answered questions as to 
their investment policies, opinions on 
the market, the economic outlook and 
the mechanics of selecting and supervis- 
ing portfolios. Seven of the managers 
were mildly optimistic about the course 
of the market for common stocks over 
the next few months. Karl D. Pettit, 
however, whose Knickerbocker fund 
maintained only a 25% position in com- 
mon stocks at the end of September as 
contrasted with a 93% position two 
years earlier, obviously was extremely 
cautious about the present outlook. 


Fred E. Brown, Jr. of Broad Street 
Investing Corp. voiced his objections to 
the employment of the assets of the 
ordinary investment company for ven- 
ture capital. One not only has to be 
researcher, but must keep up with day 
to day operations—people who do this 
kind of investing have different objec- 
tives from the usual fund manager. “We 
are not managers of managers, but of 
money,’ Mr. Brown succinctly con- 


cluded. 


Edward C. Johnson, 2nd. of Fidelity 
Fund did not think people would rush 
to get their money out of the mutuals 
if the “bottom fell out of the market.” 
“We’ve had 1929-1932, Korea and Tru- 
man’s election and the general experi- 
ence was no liquidation. The fund 
shareholder is much more insulated 
from fears than beset the ordinary 
holder of stocks,” Mr. Johnson observed. 
Charles M. Werly of the George Putnam 
Fund also noted that investors in mu- 
tuals “are much less price conscious 


than we are as managers—they worry 
about that dividend check.” 


S.0.P. Discussion 


Several ‘circles of information’ oc- 
cupied the remainder of this first day’s 
afternoon session. Harry I. Prankard, 
2nd, of Lord, Abbett and Co. discussed 
developments under the Statement of 
Policy worked out between his N.A.S.D. 
Committee and the S.E.C. two years pre- 
viously to govern use of supplementary 
sales literature and other related prob- 
lems. A guide book is to be issued with- 
in a few months written by a member 
of his Committee’s staff which will fully 
explain interpretations to date under 
the Statement. 


Most of the questioning was con- 
cerned with the unrealistic presentation 
of investment income as required by the 
S.0.P. Mr. Prankard explained that it 
was the best formula that could be ar- 
rived at jointly and it was either ap- 
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proval of this method or no income per- 
centage at all. A comparison of the Com- 
mittee formula and the return as stated 
in the monthly Index of Mutuals ap- 
pearing in TRUSTS AND EsTaTEs shows 
the former over-stating income in several 
instances at the present time. The S.O.P. 
was supposed to clarify presentation of 
the mutual fund picture for the investor. 
Fortunately we do not come under its 
direction, or we might question the 
value of our Index. 


Press Interviews 


On Tuesday afternoon several leading 
fund executives were interviewed by 
representatives of the press. While sev- 
eral of these sponsors opined that the 
mutuals would never have too strong a 
voice in companies whose securities they 
hold, because they seldom act in unison 
on any one policy and their holdings 
are generally restricted by by-laws to 
a minor percentage of their own assets 
and voting stock of each investment. 
While trustees of Massachusetts Invest- 
ors Trust have taken positions on the 
boards of a few of the companies whose 
securities they hold, Mr. Prankard ex- 
pressed the opinion that by staying off 
boards of such concerns, fund manage- 
ment would be more likely to be free 
of the charge of exerting too much 
voting power in any one company. 


On the same panel, Morris M. Town- 
send of Axe Securities Corp. expressed 
the opinion that the grouping of the 
funds used today was inadequate. While 
not misleading, the classifications are 





so broad that funds with diversified 
policies are placed in the same category. 
Financial writers should give the im- 
petus for better classification, not the 
fund people themselves. (We might say 
that we have been discussing this matter 
with top mutual executives for over a 
year and a half with little result.) 


A panel was conducted by leading 
fund personnel Wednesday morning on 
systematic investment programs which 
most mutuals have adopted to aid in 
the purchase of their shares. Mrs. Mar- 
garet Kennedy, prominent New York 
fund wholesaler, represented the distaff 
side at the Conference. Her experience 
generally showed that the dominant in- 
terest motivating purchases of invest- 
ments with an equity flavoring was in- 
come, not appreciation as was disclosed 
by the Brookings report. Digressing into 
the field of the cultivation of the general 
good will of the potential investor, Mrs. 
Kennedy saluted the banking fraternity 
with these words: “Let’s take a leaf 
from the bankers’ book—they’ve done 
a marvelous job on public relations!” 
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National City Bank of New York 
Proposes Stock Dividend 


Stockholders of the National City 
Bank of New York will vote at the 
annual meeting to be held January 13 
upon an increase of 300,000 shares in 
the capital of the bank, which would 
then total 7.5 million shares of $150 
million par value. The ratio of distribu- 
tion would be 1 to 24. 
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Fundamental Investors, Inc. 


Manhattan Bond Fund, Inc. 


Diversified Investment Fund 


Diversified Common Stock Fund 


PROSPECTUSES AVAILABLE ON THESE MUTUAL FUNDS 
FROM YOUR LOCAL INVESTMENT DEALER, OR 


HUGH W. LONG AND COMPANY 


Westminster at Parker, Elizabeth 3, New Jersey 
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W. offer you the com- 


plete services of one of the 
largest trust departments 
in Northern New Jersey, 
backed by a half century of 


broad experience. 








Call on us whenever we 


can be of assistance to you. 
THE 


PLAINFIELD 
TRUST 


COMPANY 
Plainfield, New Jersey 


Member Federal Deposit Insurance Corporation 
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FIRST NATIONAL BANK 
of BIRMINGHAM 


Alabama’s 
Largest 
Bank 


Invites Your Inquiries 
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INSURANCE CORPORATION 















High Stock Market 


(Continued from page 715) 


years, and a trustee bank must be willing 
to make common stock commitments, as- 
suming that a reasonably lengthy time 
period will be available. This is nothing 
more than a manifestation of faith in the 
country’s industrial future. At the incep- 
tion of a trust, getting a stock interest 
through a common trust fund is far bet- 
ter than buying a few individual issues 
which may immediately be vulnerable. 


“All or none” Fallacy — The entire 
corpus of a particular trust may not lend 
itself to participation in a fund, but as 
much as possible of an account should 
get the advantage. If there are especially 
low-cost securities or high-income se- 
curities, or other items which should not 
be disturbed, let them remain intact so 
that the balance of the account may par- 
ticipate. Capital gains problems are ser- 
ious but not conclusively so. As we do, 
a trustee may set limits on the capital 
gains which may be realized in any one 
taxable period when an account partici- 
pates in a fund. Taking gains systema- 
tically in individual accounts has the 
advantage of modernizing the tax base 
of a trust and is in a sense the only way 
by which an account may increase in 
capital value. These gains should not 
later be duplicated in the common trust 
fund, because when capital gains are 
realized in the fund the tax cost of a 
participant’s units is adjusted so that the 
constituent trust will eventually get a tax 
credit. As a fund grows in value, the in- 
cidence of capital gains taxes will grow 
less burdensome. The fund will be a 
growing fund and there will be no need 
to sell securities for the sole purpose of 
raising cash. Furthermore, if prime se- 
curities are chosen in the first place. 
there will be less tendency for trading 
activity to cause the realization of gains 
through sale. 


If a trustee were sure of future stock 
market action, perhaps he would have 





no bond investments. For this and many 
other reasons, to be sure, he does invest 
in bonds, and sudden shocks which oc. 
cur in stock prices are guarded against. 
Similarly, we believe that a bank today 
may create a common trust fund and, if 
considered advisable, take all of its 
action on a gradual basis. 


Robert W. Ficken, /nvestment Officer 


Boston SAFE Deposit & Trust Co. 


We believe that the reasons for estab. 
lishing Common Trust Funds as set 
forth in your October 1950 report still 
hold true at current levels of the market, 


Because of further appreciation in 
stocks fewer trusts may be eligible for 
participation in the Fund because of too 
large taxable gains involved. But if a 
bank management believes stocks are at 
a too high level, the proportion of bonds 
invested in the Common Trust Fund at 
its inception can be greater than normal. 
Also, a large proportion of what are be- 
lieved to be the more depression-proof 
stocks can be purchased. 

One important point was not touched 
upon in the 1950 report. Trust Depart- 
ments are receiving during the year 
small trust funds coming from estates 
where the tax values are around current 
levels where no appreciable gains tax is 
involved. Furthermore, many of these 
trusts may come into the bank in cash. 
If no Common Trust Fund has been es- 
tablished, these funds cannot have the 
advantages of diversification and very 
likely will be invested at a lower net 
return. 

Perhaps because of current conditions 
bank management may feel it inadvis- 
able to start a Common Trust Fund in a 
big way, but we believe serious consid- 
eration should be given to starting at 
least in a small way so that new small 
trusts will have a place to go. 


William D. Sohier, Vice President 


St. Louts Union Trust Co. 


Your October 1950 article covers the 





DIVIDEND NOTICE 


Elizabeth, N. J. 


The Directors of Daystrom, Incorporated 


(formerly ATF Incorporated) on September DAYSTROM 

23, 1952, declared a regular quarterly divi- FURNITURE DIVISION 
dend of 25 cents per share, panes Novem- * 

ber 15, 1952, to holders of record October DAYSTROM 

24, 1952. INSTRUMENT DIVISION 


It’s every American’s right and duty to vote—be sure you vote November 4th. 





Operating Units: 


AMERICAN 
TYPE FOUNDERS 
* 

DAYSTROM 
ELECTRIC CORP. 
* 
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subject very adequately. I wish to make 
the following observations: 

(1) I do not think that the state of 
the market is an important considera- 


THE COLUMBIA 
GAS SYSTEM, INC. 


The Board of Directors has declared this day 
the following final dividend for 1952: 


Common Stock 
No. 73, 30¢ per share 
payable on November 15, 1952, to holders of 
record at close of business October 20, 1952. 
Dare Parker 


October 2, 1952 Secretary 





PACIFIC GAS AND ELECTRIC CO. 


DIVIDEND NOTICE 
Common Stock Dividend No. 147 


The Board of Directors on September 
10, 1952, declared a cash dividend for 
the third quarter of the year of 50 
cents per share upon the Company’s 
common capital stock. This dividend 
will be paid by check on October 15, 
1952, to common stockholders of record 
at the close of business on September 
22, 1952. The Transfer Books will not 
be closed. 


K. C. Curistensen, Treasurer 


San Francisco, California 
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CONSOLIDATED 
NATURAL GAS 


COMPANY 


30 Rockefeller Plaza 
New York 20, N. Y. 


DIVIDEND No. 19 


VOOUUUTOUUNI ONAN NTT 


Tue BOARD OF DIRECTORS 
has this day declared a regular 
quarterly cash dividend of Sixty- 
two and One-Half Cents (6212¢) 
per share on the capital stock of 
the Company, payable on No- 
vember 17, 1952, to stockholders 
of record at the close of business 
October 15, 1952. 


E. E. DUVALL, Secretary 
September 18, 1952 
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AMERICAN VISCOSE 
CORPORATION 


Dividend Notice 


Directors of the American Vis- 
cose Corporation at their regular 
meeting on October 1, 1952, de- 
clared dividends of one dollar 
and twenty-five cents ($1.25) per 
share on the five percent (5%) 
cumulative preferred stock and 
fifty cents (50¢) per share on the 
common stock, both payable on 
November 1, 1952, to sharehold- 
ers of record at the close of busi- 
ness on October 15, 1952. 


WILLIAM H. BROWN 
Secretary 
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tion in reference to the time to establish 
a common trust fund. Common trust 
funds ordinarily begin in a small way 
and are built up substantially over a 
period of years, and will reflect average 
market conditions rather than conditions 
at the time the fund is started. 


(2) Common funds permit the Trust 
Company to do a much better job. 


(3) Initial installation increases costs 
and substantial economies are unlikely 
until the fund has been in operation for 
a number of years and is utilized on a 
broad scale. Switching accounts from 
individual investment into common 
trust fund investment increases admin- 
istrative expenses during the period 
of switch-over, but decreases administra- 
tive expenses thereafter. 


(4) Factors responsible, in most 
cases, for a substantial time-lag between 
establishment of a common fund and 
its broad utilization include: 

(a) Incurring capital gains may de- 

lay or prevent transfers to the 


fund. 


(b) High coupon bonds, selling at a 
substantial premium, which were 
part of the estate cannot be sold 
without cutting the income of 
beneficiaries since the entire cou- 
pon is income to the beneficiary 
in such cases; whereas only the 
investment yield is income to 
them when these same bonds are 
purchased by the trustee. 


(c) Some wills or trusts, or the 


attitude of co-trustees, preclude 


liquidation of securities. 


(5) The use of common trust funds 
permits a trust institution to welcome 
small trusts and handle them without 
loss. This, in turn, stimulates acquisition 
of larger accounts. It is not uncommon 
for a person with an estate of $100,000 
to $200,000 to assume that trust com- 
panies are not interested in estates of 
such size, and advertising for small ac- 
counts brings in worth-while estates. 


(6) Our institution has recently 
adopted new and higher fee schedules. 
These new schedules provide for a 20% 
reduction from the scheduled rates on 
ineome from and principal invested in 
our common trust funds. They also pro- 
vide a lower minimum fee than on other 
accounts. This schedule will, of course, 
make it easier to switch existing ac- 
counts into the common trust fund 
where tax liability resulting from capi- 
tal gains might otherwise preclude it. 

TOWNER PHELAN, 
Vice President 


(Concluded next month) 
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Southern California 
Edison Company 
DIVIDENDS 


COMMON DIVIDEND [!0. 171 


PREFERENCE STOCK 
4.48% CONVERTIBLE SERIES 
DIVIDEND NO. 22 


PREFERENCE STOCK 
4.56% CONVERTIBLE SERIES 
DIVIDEND NO. 18 
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4 The Board of Directors has 
, authorized the payment of the 
; following quarterly dividends: 
4 50 cents per share on the 
4] Common Stock; 

: 28 cents per share on the 
4 = Preference Stock, 4.48% Con- 
'] — vertible Series; 

5 281 cents per share on the 
i Preference Stock, 4.56% Con- 
7] 

? 

r) 

5 

, 

; 

¢ 

?) 


vertible Series. 

The above dividends are pay- 
able October 31, 1952, to stock- 
holders of record October 5, 
1952. Checks will be mailed 
from the nage de office in 
Los Angeles, October 31, 1952. 


P.C. HALE, Treasurer 
September 19, 1952 
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Mining and Manufacturing 
Phosphate @ Potash @ Plant Foods @ Chemicals 
Industrial Minerals @ Amino Products 


* 


Dividends were declared by the 
Board of Directors on 
Sept. 11, 1952, as follows: 


4% Cumulative Preferred Stock 
42nd Consecutive Regular 
Quarterly Dividend of One Dollar 
($1.00) per Share. 


$5.00 Par Value Common Stock . 
Regular Quarterly Dividend of 
Forty Cents (40¢) per Share. 


Both dividends are payable Sept. 30, 
1952, to stockholders of record at the 
close of business Sept: 22, 1952. 


Checks will be mailed. 


Robert P. Resch 
Vice President and Treasurer 


* 
INTERNATIONAL MINERALS 


& CHEMICAL CORPORATION 
General Offices: 20 North Wacker Drive, Chicago 6 
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Indices are based on fund operation during the period covered and are 
mot a representation of future results. They should be considered in the 
i light of the individual companies’ investment policies and objectives 
; and the characteristics and qualities of the investments of these companies. 






















BALANCED FUNDS 





American Business Shares —...-_-_»_-= = 65.9 
Anpteeweens Fed *2? ” one 71.4 
pees Fens OR | == | £24 
SS) i eee ene 103.1 60.2 
Commonwealth Investment _...._»»_>>SE 106.3 73.5 
Eaton & Howard Balanced . 114.5 73.6 
Fully Administered Fund ( Group Securities) _ — 69.4 
General Investors Trust —......._-_-_»»_ = 110.0 65.2 
Investors Mutual _.............-__-__.. ae ae _ 73.5 
Johnston Mutual Fund . LP ee = — 
Nation-wide Securities** —.......____»_-__ 102.6 59.6 
Dreyfus Fund***** t 4 Rr ome — 
George Putnam Fund — > __ >| —_ 69.2 
Mutual Fund of Boston**** _.... = — <n 
Scudder Stevens & Clark == 97.4 80.9 
CS Eee 105.2 75.0 
ESA ELS See | — | oo 


Wisconsin Investment*** _.=§- Ss — 65.1 
AVERAGE: BALANCED FUNDS ______ seasiar 105.6 70.8 


STOCK FUNDS | 
i — | 50.2 








Broad Street Investing Corp. -.__. 109.9 | 60.1 
FER ine a eae DED 7 Ss 109.8 | 61.0 
Delaware Fund . — 76.1 
Diversified Invest. Fd. “(Diversified Fd. ‘Inc. +) tee —_ —_— 
PRE Ait CA ASE EN 109.0 62.1 
Eaton & Howard Stock — | 107.1 62.7 
ice EE ae ce — —_ 
Fundamental Investors === 105.2 64.8 
Incorporated Investors —..._-_-_»_»_ 103.6 63.9 





Institutional Shares (Stock & Bord mane a ne 








COL. 6, 7, and 16 arrived at as follows: To the bid prices at the respective 
dates indicated are added all capital distributions to such date and the re- 
sultant sum is divided by the 1939 base offering price. 


COL. 19 represents the current month-end bid (col. 16 less all capital distri- 
butions) divided by the 1939 base offering price. 


INCOME PERCENTAGE includes only those dividends paid by the com- 
5 panies out of income earned from dividends and interest on their portfolio 
securities (excluding all capital distributions). 


*Merged with Loomis-Sayles. 2 2nd Fund May Ist. 
a **Became balanced fund in 1945 
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Reference should be made to the introduc- 1 5 7 16 17 18 19 20 

tory article in July 1949 issue, outlining pur- 12/31/35 12/30/39 to | 9/30/52 ‘|Last 12 mo. Div. %| Prin. Less | 5-Yr. Avg. 
poses of publication and considerations in 9/30/52 all Cum. Cap. | Investment 
selecting stock and cost-of-living averages, Principal py Cap. | Distr. (Bid) ni! 
periods and in interpretation of data. Principal eo High Principal in Distr. 9/30/52 Income % 






Investment Co. of America geet = -— | oe 
Investors Management Fund 107.7 | 67.7 
Knickerbocker Fund _... .....................-..--.....--.- | a? | ae 
Loomis-Sayles Mutual Fund* md 712.4 | 74.2 
Massachusetts Investors Trust ees 110.7 | 59.7 
Mass. Investors Growth Stk. Fund****** 114.2 57.4 
Mutual Investment Fund _... 129.7 56.1 
National Investors .. Veen em. Ss —_— 60.7 
National Securities — Income***. Bae ISLC oie — 66.0 
New England Fund — 2... | 117.4 61.4 
Selected American Shares _____. SUAS 60.9 
ees meee a 62.5 
State Street Investment Corp. eS eee 92.8 | 60.7 
Wall Street Investing Corp... =| = | 
AVERAGE: STOCK FUNDS. 108.1 | 63.2 1: 
90 STOCK INDEX (Standard & Poor’s) __ 106.7 | 59.3 
CONSUMERS PRICE INDEX (B.LS.) _. ovine 99.6 


Base index number of 100 is the offering price on Dec. 30, 1939. 







No responsibility is assumed in so far as compliance with the Statement 
of Policy is concerned for the employment in whole or in part of this 
index by issuers, underwriters or dealers. Principal indices for September 
28, 1951 appear in the October 1951 issue and current income returns 
based on September 30, 1952 offering prices are available on request. 
These will soon be added to a revised short form index. 
































































170.1 150.1 3.49 5.12 110.2 3.99 
207.5 202.2 2.95 6.56 162.0 4.14 
220.2 218.6 || 4.01 2.26 175.6 3.76 
168.4 | 166.3 3.28 5.20 135.0 3.84 
215.3 7210.1 3.98 2.28 $177.3 3.92 
$184.3 7180.4 3.70 2.22 7164.9 3.91 
156.6 140.8 3.23 1.38 116.8 3.87 
$135.1 7131.7 4.78 2.87 +108.9 4.93 
$160.1 7157.4 | 4.04 1.44 +130.0 4.22 e 
184.4 7178.2 4.31 2.39 +169.0 4.31 e 
$140.2 $137.2 4.11 1.33 4111.6 4.34 
158.9 149.4 3.81 4.88 140.4 4.10 e 
148.4 7144.8 3.71 2.47 7124.8 4.04 
161.9 7159.6 4.09 6.53 4141.6 3.96 e 
156.7 7154.1 3.20 3.03 4134.2 3.65 
166.0 | 163.1 3.61 2.26 4129.6 3.82 
$194.0 +190.2 3.97 4.78 $174.9 4.12 @ 
227.0 224.3 3.52 3.74 164.7 3.15 
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172.2 166.7 | 3.78 3.35 137.3 4.05 
224.9 #197.4 | 4.48 2.31 +120.9 5.22 
207.5 4201.7 | 4.72 3.05 $167.7 4.96 
193.3 187.9 | 4.76 4.40 155.8 4.46 
172.8 $165.8 | 3.75 4.68 + 91.0 3.83 
150.8 144.1 | 5.30 3.37 132.8 5.63 © 
171.9 168.2 | 4.54 2.50 141.2 4.37 
$215.8 7210.7 | 3.56 2.43 $181.6 3.75 
224.2 $216.5 | 4.62 2.10 $189.6 5.10 e 
246.6 4237.4 | 4.37 2.57 $203.9 4.44 
242.5 4230.5 | 4.11 2.94 4185.7 4.94 
174.4 | 172.6 | 2.20 5.25 135.6 4.18 @ 
194.8 #190.9 | 3.77 4.11 $138.6 4.07 
217.6 4210.5 | 4.14 5.09 $165.2 4.70 
126.2 | 121.0 | 2.76 . 5.58 79.6 3.84 
194.2 192.3 | 2.99 5.29 134.2 3.13 
189.1 $182.1 | 4.49 2.64 $171.9 4.99 
205.9 194.7 | 2.69 4.65 157.6 3.66 
168.5 160.2 | 2.95 4.38 136.2 3.18 
241.9 4230.0 | 3.52 6.74 $182.1 4.24 
135.1 107.3 | 5.69 3.67 93.0 6.06 @ 
159.6 157.3 | 3.90 5.64 130.2 3.96 
174.8 4171.0 | 4.31 5.05 $138.2 4.81 
195.0 | 4129.2 | 5.61 ae $105.5 4.87 
242.4 | +$2836.9 | r2.82 7.05 $174.9 3.34 
$219.5 $215.4 | 3.77 2.17 $210.8 3.75 e 
196.1 190.1 | 3.83 4.21 150.8 4.21 
202.9 194.9 rns _ com _ 
n191.1 ‘at = — | = ie 





COL. 17 represents figure obtained by dividing such dividends accruing overt 
the annual period ending with the stated date by the average of the twelve 
month-end offering prices ending on the corresponding date. 

CAPITAL GAIN DISTRIBUTION column (18) represents percentage of 
distribution, if any, from capital gains or any other sources, for the current 
annual period. 

COMPANIES ORGANIZED AFTER 1939 are given an initial index number 
on the date they commence business equal to the average of all those stock 
or balanced funds in existence at the time. 





i @Principal index begins after 1939 base date. n—noew serics; old, 192.3. ***Not included in balanced or stock average. 
; +Ex-dividend current month. r—plus rights. **%**Name changed from Russell Berg Fund. 





*****Name changed from Nesbett Fund. 
**#*#***Name changed from Mass. Investors 2nd Fund. 
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TRUST Custody and Investment SERVICES is both 
textbook and sales manual . . . used by us to promote 
our trust services. Perhaps you would like to see a copy? 
We will be pleased to send it upon request. 


IRVING TRUST COMPANY 


ONE WALL STREET ° NEW YORK 15, N. Y. 


Capital Funds over $121,000,000 Total Resources over $1,300,000,000 


WuiaM N. Enstrom, Chairman of the Board RicHarD H. West, President 
Personal Trust Division—GrorcrE A. Murpuy, Vice President in Charge 
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DRAFTING A SIMPLE WILL 














| for a Moderate aad E state 


I DISCUSSING THE DRAFTING of the dis- 
positive provisions in a simple will 
disposing of a moderate sized estate, my 
remarks will be limited to elementary 
matters. I am proscribed by the Council 
from making any reference to that 
glamorous darling of the sophisticated 
draftsman—the marital deduction. And 
only begrudgingly has the Council per- 
mitted me to make even casual refer- 
ence to the testamentary trust. I shall 
ignore also my favorite dispositive de- 
vice, the power of appointment. In all 
probability the simple will of a client 
of moderate means would not include 
a power of appointment. What I shall 
say is intended to be merely suggestive; 
there is no such thing as a standard will. 
Each will must be individually tailored 
to fit each estate plan. 


Conventionally a will opens with an 
exordium clause and closes with testi- 
monium and attestation clauses, just as 
a letter opens “Dear John” and closes 
“Sincerely yours.” Between appear the 
dispositive and administrative provi- 
sions. These may be arranged according 
to the preferences of the individual 
draftsman. There is only one immutable 
principle, one common denominator of 
effective draftsmanship—clarity of ex- 
pression. 


Verbosity 


The cardinal and unforgiveable sin of 
the draftsman is ambiguity. However, I 
submit that those who draft wills are 
guilty, all too often, of the minor vice 
of verbosity. Consider an exordium read- 
ing “I, John Doe, of the Borough of 
Manhattan, City of New York, County 
of New York, and State of New York, 
being of sound mind and disposing 
memory, do hereby make, publish and 
declare this to be my last Will and Test- 
ament, hereby revoking all wills and 
codicils by me at any time heretofore 
made.” Surely only a verbal voluptuary 
enamored of legal jargon could find sat- 
isfaction in such stilted and redundant 
language. 
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The function of the exordium clause 
is to identify the testator, state his do- 
micile, and revoke his previous wills 
and codicils. The phrase “being of 
sound mind and disposing memory” 
has no probative force and serves no 
purpose whatever. The phrase make, 
publish and declare uses three words 
where one would suffice. The suggested 
distinction between a will, which once 
disposed only of realty, and a testament, 
which once disposed only of personalty, 
is long since obsolete. A codicil, of 
course, is a will. How much simpler, 
therefore, it would be to say: “I, John 
Doe of the Borough of Manhattan, City, 
County, and State of New York, hereby 
revoke my previous wills and declare 
this to be my last will.” Happily, most 
draftsmen today use a simplified form 
of exordium clause similar to this one. 


Redundancy, however, is still charac- 
teristic of typical residuary clauses in 
general use, which read as follows: “All 
the rest, residue and remainder of my 
estate, real, personal and mixed, of 
whatsoever nature and wheresoever sit- 
uate, of which I die seized or possessed, 
including, without limitation, all prop- 
erty acquired by me or to which I may 
become entitled after the execution of 
this will, all property over or concern- 
ing which I may have any power of 
appointment, and all property herein 
attempted to be disposed of, the dis- 
position whereof by reason of lapse or 
other cause shall fail to take effect, I 
give, devise, bequeath, and appoint to 
John Doe absolutely.” 


A skeptical layman reading such a 
provision might well conclude that the 
lawyer, like a writer for the pulp maga- 
zines, is compensated at the rate of so 
much per word. Our strange professional 
affinity for using three words where 
one will do is again apparent in the se- 
quences “rest, residue and remainder,” 
and “give, devise and bequeuath.” What 
is meant by mixed property? A New 
Jersey case defines the term to include 
heirlooms, tombstones, monuments in a 





church and title deeds.”! To “die seized” 
is a feudal term meaning, I suppose, 
to die owning a freehold estate. And to- 
day I believe that in all jurisdictions 
after-acquired property passes under a 
will, unless the will otherwise provides, 
Finally, the words concerning testamen- 
tary donations that fail by reason of 
lapse or other cause merely make ex- 
plicit what otherwise would be implicit 
in all jurisdictions with which I am 
familiar. 


The residuary clause under discus- 
sion contains 94 words. Wouldn’t the 
following clause containing 28 words 
accomplish the same purpose in your 
jurisdiction? “All the rest of my estate 
and all property over which I shall have 
any power of appointment at my death, 
I give and appoint to John Doe abso- 
lutely.” 


Words of Art 


In criticizing the redundancy of tra- 
ditional language in wills, I am not 
suggesting that the draftsman expose the 
will to what has aptly been described 
as “the hazard of an adventure in 
phraseology.”? I ask only that you 
give consideration to omitting unneces- 
sary language, and that you discard the 
obsolete in favor of the modern mode of 
expression. Note that I do not urge the 
omission of words of art unfamiliar to 
the layman but well understood by the 
bench and bar. For example, although 
a stirpital distribution can be spelled 
out in language comprehensible to the 
intelligent layman, the economy of 
words made possible by using the term 
“per stirpes” outweighs the advantage 
of doing so, assuming, of course, that 
the draftsman explains the meaning of 
these words to the testator. 


In at least one particular I have fre- 
quently been guilty of both verbosity 
and antiquarianism in drafting wills. 
Ofttimes I have used a testimonium 


1Miller v. Worral, 62 N.J. Eq. 776, 48 A. 586, 
90 Am. St. Rep. 480 (1901). 


2Arsenberg, The Language of Wills, 21 Pa. B. 
Association Q. 116 (1950). 
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[, James Mapison HunTINGTON, usually known as JAMES 
M. Huntincton, of Charlottesville, Virginia, hereby revoke 
my former wills and declare this to be my last will. 


First: All property which I shall own at my death and 
all property over which I shall then have any power of 
appointment, I give and appoint to my wife, Mary ADams 
HunTINcTON, if she shall survive me. If my said wife shall 
predecease me, all property which I shall own at my death 
and all property over which I shall then have any power 
of appointment, I give and appoint per stirpes to such of my 
issue as shall survive me, subject to the provision, however, 
that the share of any minor beneficiary shall be transferred 
to my trustee in trust and my trustee in its uncontrolled 
discretion (1) may pay the income therefrom or any part 
thereof directly to such beneficiary or to a parent or any 
person standing in the place of a parent or the guardian 
of the person of such beneficiary, to be applied for the 
benefit of such beneficiary and without responsibility on my 
trustee to see to the application of any such payment, or (2) 
may expend the whole or any part of the income or principal 
for the education and comfortable support of such bene- 
ficiary, or (3) may retain and invest and re-invest the whole 
or any part of the income or principal or accumulated in- 
come and from time to time pay or expend the whole or 
any part thereof in the manner hereinabove provided until 
such beneficiary attains his or her majority, and thereupon 
pay the balance then remaining to such beneficiary abso- 
lutely. 

SeconD: I hereby expressly authorize my executor and 
my trustee, respectively and successively, to permit any 
beneficiaries of any and all trusts hereunder to enjoy the 
specie use or benefit of any household goods, chattels, or 
other tangible personal property (exclusive of choses in 
action, cash, stocks, bonds or other securities) which either 
my executor or my trustee may receive in kind, and my 
executor and my trustee shall not be liable for any consump- 
tion, damage, injury to or loss of any tangible property so 
used. The beneficiaries of any trusts hereunder, or their 
executors or administrators, shall not be liable for any non- 
negligent consumption, damage, injury to or loss of any 
tangible personal property so used. 

THrRD: I direct that the interests of the beneficiaries of 
any and all trusts hereunder shall not be subject or liable 
in any manner to or for their or any of their anticipations, 
assignments, sales, pledges, debts, contracts, engagements or 
liabilities, or subject or liable to attachment, execution or 
sequestrations under any legal, equitable or other process. 

FourTH: I appoint my wife, Mary Apams HuntIncTon, 
guardian of the person of each minor child of mine. If she 
should fail to qualify or cease to act as such guardian, I 
appoint my brother, Henry CoE HuNTINGTON, guardian in 
her place. 

FirtH: I appoint RELIABLE TRust Company of Charlottes- 
ville, Virginia, or its successor, guardian of the property of 
each minor child of mine. 

SixtH: I appoint RELIABLE TRust Company of Charlottes- 
ville, Virginia, or its successor, executor of this, my will, and 
trustee of any and all trusts hereby created. 


OctoBer 1952 


WILL FOR A MODERATE ESTATE 





Without undertaking to distinguish between the duties 
and powers of my executor and my trustee, and by way of 
illustration and not of limitation of its powers, I hereby 
authorize my executor and my trustee as follows: 


(1) To sell any property, real or personal, publicly or 
privately, for cash or on time, without an order of 
court, upon such terms and conditions as to it shall 
seem best, without liability on the part of the pur- 
chaser to see to the application of the purchase 
money. 

(2) To retain any of the original investments or other 
property constituting my estate at the time of my 
death, regardless of the character of said investments 
or other property or whether they be such as are 
authorized by law for investment by fiduciaries, for 
such time as to it shall seem best and to dispose of 
any such property by sale or exchange or otherwise 
as and when it shall deem advisable; and to invest 
and reinvest funds in such stocks, bonds, notes, mort- 
gages or other property as it shall deem advisable 
even though they are not of the character expressly 
approved by law for investment by fiduciaries. 


(3) To charge the premiums of securities purchased at a 
premium either against principal or income or partly 
against income as it shall deem advisable; and to 
apply stock dividends and other extraordinary divi- 
dends to income or principal or to apportion such 
dividends between income and principal in its abso- 
lute discretion, and its decision with respect thereto 
shall be conclusive and binding upon all parties in 
interest. 


(4) To vote at corporate meetings in person or by proxy 
with or without power of substitution. 

(5) To hold any or all securities or other property in the 
name of a duly appointed nominee, with or without 
disclosing the fiduciary relation. 

(6) To make distribution of principal in cash or in kind 
or partly in cash and partly in kind, not necessarily 
ratably but on the basis of equal value according to 
its own judgment. 

SEVENTH: I request that no executor, trustee, or guardian 
hereunder, be required to give any bond, and that if, not- 
withstanding this request, any bond is required by any law, 
statute or rule of court, no sureties be required thereon. 

This will was signed by me on the 14th day of June, 1952, 
at Charlottesville, Virginia. 


James Madison Huntington 

The foregoing instrument consisting of (four) typewritten 
pages was signed, published and declared by the testator 
to be his last will in the presence of us, who, at his request, 
in his presence, and in the presence of each other have 
hereunto subscribed our names as witnesses. 
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clause reading “In Witness Whereof, | 
have hereunto set my hand and seal 
this 15th day of September, 1952.” “Set 
my hand” is merely a quaint way of 
saying that the testator signed the in- 
strument, and, of course, a seal is not 
necessary to the validity of a will. In- 
deed, the entire testimonium clause is 
surplusage; but | confess to being a 
traditionalist to the extent at least of 
using a conventional ending. 


Debts and Expenses 


In the accompanying suggested will 
I have refrained from including a clause 
directing the payment of debts and fu- 
neral expenses. A direction to pay the 
decedent’s debts is unnecessary and 
may create an ambiguity if there are 
debts outlawed by the Statute of Limita- 
tions, because it may be construed as 
a direction that the personal representa- 
tive waive that defense. It is true that 
when a creditor is also a legatee, the 
inclusion of such a clause may tend to 
negative the existence of an_ intent. 
which might otherwise be inferred, that 
the legacy is to satisfy the debt. But the 
testator’s intent in this regard should 
be spelled out explicitly either in the 
clause making the legacy or in a separ- 
ate clause dealing solely with that ques- 
tion. 
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Directing the payment of funeral ex- 
penses is also unnecessary, except in a 
jurisdiction in which a husband is ob- 
ligated to pay his wife’s funeral ex- 
penses. In such a jurisdiction, a direc- 
tion in the wife’s will for the payment 
of funeral expenses will make these ex- 
penses deductible in computing the 
wife’s inheritance and estate taxes. 


Tangible Personalty 


With surprising frequency family dis- 
cord results from the testator’s failure 
to spell out the disposition of heirlooms 
and other articles worth relatively little 
in dollars and cents, but of great senti- 
mental value. I do not suggest a “green 
tea-pot will” listing the testator’s tangi- 
ble personalty ad nauseum down to the 
last silver plated paper cutter. Nor 
should tangible personal property be 
thrown helter skelter into a residuary 
trust, thus obligating the trustee to sell 
it, usually for very little, and invest the 
proceeds. Specific bequests of articles 
of substantial sentimental or monetary 
value are generally desirable. An omni- 
bus clause making outright gifts in 
equal shares of assorted chattels of dis- 
similar character among a designated 
group, such as the testator’s children, 
may cause practical difficulties. Of 
course, if the testamentary donees will 
execute a joint receipt and make the 
division themselves, there is no prob- 
lem from the executor’s point of view. 
Another possibility is to allow the don. 
ees to select in rotation, article by arti- 
cle, in order of seniority, or by lot. 
Still another plan is to divide the ap- 
praised value of the tangible personal 
property by the number of donees and 
credit each donee with his share. The 
chattels are then auctioned off to the 
donees until each exhausts his credit. 


Outright bequests of tangible person- 
alty to a designated person accompanied 
by precatory words relating to eventual 


FIDUCIARY 


FOR 








distribution are occasionally made; but 
if the values are substantial this device 
may subject the testamentary donee to 
gift and death tax liability, and he is 
under no legal obligation to make the 
ultimate distribution contemplated by 
the testator. Occasionally also the testa- 
tor incorporates by reference an ex- 
trinsic list disposing of chattels. Gener- 
ally speaking, this is an unwise practice. 
The list may be lost or the testator may 
yield to the temptation to make addi- 
tions thereto or deletions therefrom after 
the will is executed, thus violating the 
rule that only existing writings can be 
incorporated. 


Ordinarily, future interests should not 
be created in chattels. However, it is 
entirely appropriate, bearing the Rule 
against Perpetuities in mind, to create 
successive legal interests in heirlooms, 
which are expected to descend from 
generation to generation, in which event 
the will should provide whether or not 
the life tenant is to be relieved from 
liability for non-negligent injury to the 
property and is to be required to give 
bond and insure the property. 


In drafting clauses disposing of chat- 
tels beware of the ambiguity implicit in 
the words “personal effects.” Do they, 
for example, include the family auto- 
mobile? Decisions have answered this 
question both ways. To by-pass this 
problem and to economize on words it 
is becoming increasingly popular to de- 
scribe the subject matter of the gift as 
tangible personal property. When this 
description is used, it is most important 
to consider excluding from the operation 
of the clause the tangible personalty em- 
ployed by the deceased in his business 
or profession. It is generally wise to 
give the executor final authority to de- 
cide what articles pass under the clause 
disposing of chattels. Disagreement on 
the matter among the deceased’s imme- 
diate family occurs all too often. 
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Gifts to Minors 


It seems wise wherever possible to 
avoid the necessity for the appointment 
of a guardian of property bequeathed 
to a minor. Guardianship is expensive 
and cumbersome. In many states the 
guardian is sharply restricted in the 
type of investments which he may make. 
He is required to render periodic ac- 
counts to the court. And in at least some 
jurisdictions he must first get court au- 
thorization for any contemplated ex- 
penditure. Also, he may be required to 
post a bond, even though the will waives 
this requirement. Finally, if the guar- 
dian wishes to sell land owned by the 
infant, he must bring a suit for the sale 
of infant’s lands—an expensive, highly 
technical and time-consuming procedure. 


I suggest a testamentary trust for the 
minor when the subject matter of the 
gift is property requiring management, 
such as securities, real property and 
business interests. Trust administration 
is much more flexible than guardianship 
and it is not necessary to make distri- 
bution when the minor beneficiary at- 
tains majority, as must be done in a 
guardianship. The terms of the trust 
can, of course, provide for use of prin- 
cipal and application of income for the 
minor’s benefit. 


Testamentary gifts for minors of chat- 
tels and other property not requiring 
management and supervision are ordi- 
narily made outright. If, however, a 
testamentary trust of property requir- 
ing management is to be created for 
the minor, it may be wise to pass chat- 
tels to the trustee also. In that event the 
will should authorize the trustee to per- 
mit the minor to have the use and 
possession of the chattels without lia- 
bility of either the trustee or the minor 
for non-negligent injury thereto or loss 
or consumption thereof. This is done in 
the accompanying will. 


To avoid guardianship, outright gifts 
of chattels intended for minors may be 
made to a parent of the minor or to 
some other person, with precatory words 
manifesting an intent that the chattels 
be given to the minor. When this device 
is used, the donee is under no legal 
obligation to turn the property over to 
the minor and if the property is of 
substantial value there are gift and 
death tax complications, as previously 
indicated. 

Growing in popularity is the practice 
of directing the executor to distribute 
chattels outright to a minor, taking his 
receipt or a receipt from the person 
in loco parentis to him. So far as I 
know the effectiveness of such a direc- 
tion in protecting the executor has never 
been judicially determined. At the same 
time I know of no instance in which an 
executor has been surcharged for fol- 
lowing the direction. And I know of one 
corporate fiduciary which has done so 
for years.® 


House and Lots 


Specifically devised real property is 
not ordinarily described in as great de- 
tail as is customary in a deed, but be- 
ware of general descriptions, such as 
my home or my principal place of abode. 
The testator’s home or principal place 
of abode when, at the time the will is 
made or at his death? And suppose the 
testator owns both a town house and a 
country place. And does home mean the 
house only or include the entire farm? 
Spell out these and related matters by 
appropriate language in the will. And, 
if, as is ordinarily the case, the testator 
intends the furniture and furnishings of 
his residence at death to pass to the 
devisee of the realty, the will must ex- 
pressly so provide. Furthermore, if the 

*For a discussion of gifts to minors see Shat- 
tuck, Gifts to Minors, 1951 Proceedings of Probate 


and Trust Law Divisions page 11, and authorities 
cited therein. 
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specifically devised property is subject 
to a mortgage the will should state 
whether or not the executor is-to pay off 
the mortgage as a debt of the estate. 


As a practical matter a legal future 
interest should be used only with refer- 
ence to realty and possibly heirlooms. 
Otherwise, the trust should be employed 
in creating successive interests. When a 
legal life estate is created in realty, con- 
sideration should be given to investing 
the life tenant with a restricted or un- 
restricted power of sale; to relieving 
the life tenant from liability for waste; 
to the obligation of the life tenant to 
keep the premises insured; to the life 
tenant’s liability for the payment of the 
real estate taxes; and to the removal or 
abandonment of structures on the prop- 
erty by the life tenant. Similar matters, 
demanding resolution by explicit langu- 
age in the will, arise when successive 
interests are created in a testamentary 
trust. But, it will be remembered, the 
discussion of testamentary trusts is be- 
yond the scope of this paper. 


Common Disaster 


Highway fatalities and airplane 
crashes have sensitized us to the tragedy 
of the common disaster. We are perhaps 
more prone than ever before to include 
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common disaster clauses in our wills, 
despite the fact that the Uniform Simul- 
taneous Death Act is now in force in 
three-fourths of the states. This Act pro- 
vides, in effect, that if there is not suff- 
cient evidence of survivorship, the testa- 
tor is deemed to survive the testamen- 
tary donees, unle&s the will otherwise 
provides. A typical common disaster 
clause provides that if the testator and 
a testamentary donee “die under such 
circumstances that it is difficult or im- 
possible to determine which survived the 
other” the testator shall be deemed to 
be the survivor. Whether it is “difficult” 
or “impossible” to determine who sur- 
vives, presents a litigable question. Such 
a clause would seem to serve no purpose 
in a jurisdiction in which the Uniform 
Act is in effect. 


Furthermore, if the testator is con- 
cerned about avoiding litigation as to 
survivorship I suggest a clause requir- 
ing testamentary donees to survive him 
for a specified period of time—say 
thirty to sixty days. Such a provision 
might read as follows: “If my wife 
shall not survive me by thirty days, I 
give and appoint all property which I 
shall own at the time of my death or 
over which I shall then have any power 
of appointment per stirpes to such of 
my issue as shall survive me by thirty 
days.” This clause should avoid litiga- 
tion as to survivorship. Of course, an 
effective receipt cannot be given to the 
executor during the thirty-day period 
and hence the executor cannot safely 
relinquish custody of the chattels until 
the thirty-day period is up. Then, too, 
there may be difficulty in establishing 
just when the testator died and the 
thirty-day period begins to run. 


Also, beware of using such a clause 
in a jurisdiction like New York in 
which there is no period of years in 
gross during which vesting may be 
postponed and in which all future in- 
terests must vest and all trusts terminate 
within two lives in being at the testa- 
tor’s death. In such a jurisdiction it 
may be wise to add a proviso to the 
effect that the clause shall not apply in 
any case where its application would 
cause any provision of the will, which 
otherwise would be valid, to be void 
under an applicable rule against perpet- 
uities or rule limiting the suspension of 
the power of alienation.* On balance I 
think that as a practical matter the dis- 
advantages of these clauses outweigh 


*An excellent discussion of common disaster and 
time clauses is to be found in Trachtman, ESTATE 
PLANNING, (1951 edition) page 60. 
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their advantages. Those who disagree 
will wish to include such a clause as 
in the form will. 

If a will gives a surviving spouse less 
than he or she would receive by re- 
nouncing the will it is generally wise 
to provide against the contingency of 
the surviving spouse electing to take 
against the will. Testamentary gifts dur- 
ing widowhood or until remarriage gen- 
erally present this problem—which the 
estate planner will ordinarily strive to 
by-pass by advising that the will give at 
least as much to the surviving spouse 
as the latter would receive by electing 
to take against the will. 


Legal Clichés 


Carelessly drawn wills frequently in- 
clude legal clichés which are pregnant 
with ambiguity. Consider, for example, 
“to my widow for life, then to my sur- 


“At noon sharp he outlives his life ex- 
pectancy and starts collecting annuities.” 
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viving children.” Surviving whom, the 
testator or the widow? How easy it 
would be to say to my widow for life, 
then to my children living at her death, 
or at my death, depending upon the 
testator’s intent. Beware of the word 
surviving. Be sure that you make ex- 
plicit the person or event to which it 
refers. 

Beware also of using the words “die 
without issue.” This caveat applies even 
in a jurisdiction in which by statute or 
decision the definite failure of issue con- 
struction is settled beyond peradventure 
of a doubt. To illustrate, assume a trust 
for the testator’s son, John, for his life, 
then for the testator’s grandson, John, 
Jr.; but if John Jr., dies without issue, 
then to Cavalier University. Die un- 
survived by issue when? Before the 


testator, before John, or whenever John 
Jr. dies? The cases are in conflict. And 
it is astonishing how many “death with- 
out issue” cases there are. 


There is no substitute for the class 
gift, but whenever possible describe 
beneficiaries by name rather than by 
class designation and thus avoid the 
problem of ascertaining class member- 
ship. Shun as you would the plague a 
limitation to an individual and a group, 
such as a bequest “to A and the children 
of B.” Does the testator intend the don- 
ees to take as members of a single class, 
or as individuals, or does he intend a 
gift to A as an individual and to the 
children of B as a class? If so, is A 
to take equally with the class members 
or is he to take half and the members 
of the class take the other half? Courts 
disagree in answering these questions.® 


A word about codicils. Avoid them 
wherever possible. Adding a codicil 
may itself create an ambiguity. For ex- 
ample, is a codiciliary bequest to a 
pecuniary legatee under the will in- 
tended to be in addition to or in sub- 
stitution for the gift made by the will. 
Of course, careful drafting of the codicil 
will answer this question. Too often in 
the past, however, the draftsman has 
left it to the courts to supply the answer. 


Then, too, there are psychological 
factors to be considered in using a codi- 
cil. Consider the bitter disappointment 
of the testamentary donee whose gift 
is revoked by codicil. The will tells him 
that a gift was once intended. Isn’t it 
kinder to erase the whole transaction 
by executing a new will? 


I suggest that a codicil be used only 
to make trifling changes in the will and 
when the mental capacity of the testator 
is in doubt at the time the codicil is to 
be executed but not at the time the will 
was executed. 


By way of concluding these remarks, 
I quote the thought expressed by Judge 
Story in his Advice to A Young Lawyer: 


“Be brief, be pointed; let your matter 
stand 


Lucid in order, solid and at hand; 


Spend not your words on trifles but 
condense; 


Strike with the mass of thought, not 
drops of sense; .. .” 


5The pitfalls of ambiguity to be avoided in draft- 
ing gifts to heirs are so numerous that Prof. A. 
James Casner has devoted an entire law review 
article to discussing them. A careful reading of 
this article is a ‘“‘must” for those engaged in 
drafting wills. See 53 Harvard Law Review 207. 
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NE MIGHT SUSPECT that a Cali- 

fornia* practitioner who desires 
to specialize in probate practice (includ- 
ing in that term the drafting of ordinary 
wills, the probating of the resultant es- 
tates, and the handling of guardian- 
ships) would be well equipped with 
copies of the Probate Code, the Code of 
Civil Procedure, and the Revenue and 
Taxation Code, wherein is found the 
Inheritance Tax Act. However, impor- 
tant provisions governing the actions of 
fiduciaries and affecting will drawing 
are to be found in at least 20 California 
codes other than the Probate Code, as 
well as in the Constitution and the Gen- 
eral Laws. I shall allude to some repre- 
sentative provisions in some of these 
codes, and shall refer to a fictitious law- 
yer named Smith, who runs across them 
in his practice. 


Health and Safety 
The Healthtand Safety Code contains 


a trap for the unwary executor or ad- 
ministrator, and even for unsuspecting 
devisees, who might well commit, in in- 
nocent ignorance, a misdemeanor under 
circumstances which may arise fairly 
frequently. 

Smith has a client, W, who owns a 
home, two apartment houses producing 
nice income, and other assets. W makes 
a will in which Mrs. W is named execu- 
trix. The will gives one apartment house 
to W’s adult daughter, the other to his 
adult son. Mrs. W is not a business 
woman, and, after W’s untimely death, 
she looks to Smith for legal and business 
advice. He offers W’s will for probate, 
gets Mrs. W appointed executrix, and 
proceeds to publish notice to creditors 
and have the inventory issued. Two 
months pass. Smith realizes he will have 
to help Mrs. W in the operation of the 
apartment houses during the period of 
administration. Wondering what law 
there is on the subject, he finds the 
State Housing Act in the Health and 


*This talk should have some pertinency to at- 
torneys from code states other than California, 
and it might also be of interest to attorneys from 
the states which have not adopted the code system, 
for it may demonstrate that codification of laws 
is not easy and is not always logical. 
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QUISDE THE PROBATE CODE 


PROBATE LAW PROVISIONS MAY LURK ELSEWHERE 


STEPHEN M. FARRAND 


Farrand & Farrand, Los Angeles, California 





Safety Code. Imagine Smith’s horror 
when he finds that Mrs. W, the son, 
the daughter, and maybe Smith himself, 
have all committed misdemeanors under 
this simple state of facts because Sec. 
15317 provides that if the owner of an 
apartment house or hotel dies, the ex- 
ecutor and any person to whom the de- 
ceased leaves the property if over 21, 
shall, within 30 days after the probate 
of the will, file with the Housing Depart- 
ment a notice stating the fact of the 
owner’s death and the name of the per- 
son who has succeeded to the property. 
In case of the owner’s death intestate, 
within 30 days after death his heirs, or 
if all heirs are under 21, the administra- 
tor of his estate, shall file such notice. 
Secs. 17900 and 17901 make it unlaw- 
ful to violate and/or permit another per- 
son to violate “this part” of the code. 
The Health and Safety Code contains 
another provision which solves a dilem- 
ma for Smith. One of his scientifically 
minded clients has bequeathed his vital 
organs to the local university to be used 
for medical research. Unfortunately, 
other provisions of the will give rise to 
a hot contest and Smith is worried lest 
the long delay which is foreseen by 
reason of the contest render the bequest 
of the vital organs useless. Smith turns 
to the Health and Safety Code, Sec. 
7100, which contains the provision that 
a decedent may will or otherwise direct 
in writing the disposition of the whole 
or a part of his remains to a teaching 
institution, university, college, legally 
licensed hospital, or to the State Direc- 
tor of Public Health, who shall faith- 
fully carry out the directions of the de- 
cedent, subject only to the provisions 
in the Health and Safety Code regard- 
ing the duties of the coroner. While 
there is a somewhat similar provision 
in Sec. 20 of the Probate Code, the 
Health and Safety Code contains the 
further provision, not found in the Pro- 
bate Code, that the decedent’s directions 
in the provisions of his will regarding 
disposition of remains shall be carried 
out immediately, regardless of the 











validity of the will in other respects and 
regardless of delay in probating the will. 


Case of the Seaman 


Smith’s troubles are complicated by 
Mrs. T, the widow of a seaman on a 
coastal steamer, who died on a voyage, 
She is the executor of his will and 
wonders if as such she is entitled to T’s 
wages to the time of his death. After 
searching every place he could think of, 
Smith at last remembers the Harbors 
and Navigation Code and lo! in Sec. 874 
he finds a provision that the personal 
representative of a mate or seaman is 
entitled to his wages when he dies dur- 
ing a voyage, “if he would have been 
entitled to them had he lived to the end 
of the voyage.” After trying to figure 
out what this section means, Smith is 
a little sorry he ever found it. 


Behind Prison Bars 


Smith receives a message from X, 
a client who, despite Smith’s efforts, has 
been sentenced to 15 years in San Quen- 
tin for driving while intoxicated and 
killing six people in a safety zone. X’s 
message says that he doubts that he will 
survive the rigors of life in San Quen- 
tin, and wants to make a will. The Pro- 
bate Code is silent upon his testamen- 
tary capacity. However, at San Quentin 
Smith finds a copy of the Penal Code 
and locates Secs. 2599-2604 which pro- 
vide that persons civilly dead (which X 
is not because his sentence is for less 
than life) and persons whose civil rights 
are suspended (which X is) are not 
rendered incapable of making wills. 
Further, reading Penal Code Sec. 2600, 
Smith realizes that X has become in- 
capable of serving as a private trustee, 
and remembering that X is acting as 
such under his deceased mother’s will, 
Smith decides he should petition the 
Court for a new trustee. 

Then Smith runs into Penal Code Sec. 
470 which makes a person guilty of 
forgery who, with intent to defraud, 
signs the name of another person, or of 
a fictitious person, knowing that he has 
no authority so to do, to, or falsely 
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makes, alters, forges, or counterfeits a 
will or codicil, (This clumsy language 
is the Legislature’s, not mine.) Smith 
remembers the estate of Z, which he 
probated in his younger days, wherein 
brother Willie produced a codicil to 
mother’s will giving Willie an unduly 
large share of the estate; after a few 
hectic family conferences, it was con- 
fessed by Willie that the codicil was his 
forgery, and upon great pressure from 
the family and mutual oaths of secrecy, 
the will was probated and the forged 
codicil burned. Smith wonders if he 
was involved in any way (despite the 
attorney-client relationship) in suppress- 
ing information regarding a felony. 


Jack-of-all-Trades 


Smith is appointed executor of the 
estate of a good friend and client who 
was an undertaker, and he decides to 
keep the business going until he can 
make a nice sale of it during probate. 
He finds that under Sec. 7631 of the 
Business and Professions Code he as 
executor can ask the State Board of 
Funeral Directors and Embalmers for 
a special temporary undertaker’s license. 
The State Board, though dubious of the 
ability of one steeped in the traditions 
of habeas corpus properly to dispose 
thereof, grants his request. 

If Smith were similarly the executor 
of the wills of the following decedents: 
a collection agency licensee, a private 
detective, a dry cleaning licensee, a 
structural pest control operator, an in- 
surance agent or broker, a bail agent, 
and a retail liquor license, he could ob- 
tain in much the same manner licenses 
to carry on these businesses for vary- 
ing periods of time.* What a jack-of- 
all-trades Smith would be if he were 
the executor of enough estates! 


Of Rubbish and Cadavers 
Smith finds that a weed and rubbish 


abatement assessment was illegally as- 
sessed against a decedent whose estate 
he is probating. He wonders how a claim 
for refund should be executed. Where 
but in the Government Code would he 
find the answer to this question? Sec. 
39585 provides that such a claim for 
teflund shall be verified by the person 
who paid the tax or by his guardian. 
executor, or administrator. 


Suppose Smith’s flashy client F dies 
under circumstances requiring an_in- 
quest. The coroner takes the body for 
that purpose. An executor is appointed. 


— 


*See, respectively, Business and Professions 
Code, Secs. 6914, 7529.5, 9544, 8506, Insurance 
Code Secs. 1677.5 and 1810.8, and General Laws, 
Act 8796, Sec. 4. 
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Sec. 27460, et seq. of the Government 
Code relating to coroners provides for 
inquest, interment, disposition of as- 
sets without probate when less than $75, 
delivery to legal representative of prop- 
erty found on the body, and in the 
absence of a demand from a legal rep- 
resentative, delivery to the Treasurer 
and sale of the property at public auc- 
tion. Smith should advise F’s executor 
to make formal demand of the coroner 
for the diamond rings, expensive watch, 
pocketbook full of money, and other 
valuables found on F’s body, so that the 
executor may hold them for purposes of 
administration. 
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Here are 22 of the country’s leading tax experts, ready to show you 


the ins and outs of RENEGOTIATING THE COST OF DEATH. 


THE ESTATE TAX HANDBOOK 


All these tax experts have joined to write 
this 950 page book, edited by J. K. Lasser. 


Here is RAYMOND HILGEDAG, from Indianapolis, with concrete 
suggestions on the tax uses of life insurance. Here is ELMO CON- 
LEY, from Los Angeles, with practical directions on the preparation 
of estate tax returns. Here is CHARLES MOREHEAD, from Miami, 
with a sense-making chapter on how to coordinate business trans- 
actions with the realities of estate taxation. 
POWELL, from Columbus, giving you the ins and outs of “valua- 
tion.” Here is WILLIAM J. CASEY, from New York, showing you 
exactly how the “foundation” works. Here is GEORGE LOURIE, from 
Boston, telling you how to use insurance settlement options to get the marital 
deduction. Here is J. K. LASSER, from New York, giving an exhaustive list 
of the “do’s” and “don’ts” with one-line “reasons why.” Here is MARTIN 
ATLAS, from Washington, covering the questions in “Contemplation of 
Death” and telling you how to avoid application of the phrase. Here are 
SEYMOUR MINTZ and ROBERT EIFLER, from Washington, showing 
how to draw trusts that help estate planning. Here is SAMUEL FOOSANER, 
from Newark, explaining how to avoid trust and other “transfers taking effect 
at or after death.” Here is BENJAMIN HARROW, from New York, showing 
how to use powers of appointment and giving model will clauses. Here is 
HARRY RUDICK, from New York, giving you the when and how of joint 
tenancy and tenancy by the entirety. Here is SIDNEY GUTKIN, from New- 
ark, with detailed information on how to use restrictive stock purchase 
agreements. Here is GEORGE LAIKIN, from Milwaukee, with a myriad of 
drafting techniques for meeting special situations in wills and trusts. Here is 
R. L. ROCKEFELLER, from New York, showing how to get maximum tax 
benefit from charitable gifts and bequests. Here is MALVERN FINK, from 
Jacksonville, with plans for setting up marital deduction trusts. Here is I. A. 
POWERS, from Chicago, with mathematical formulas and workouts in hus- 
band-wife estate planning. Here is ALAN GORNICK, from Dearborn, with 
recommendations in case of divorce or separation. Here is ARNOLD CUT- 
LER, from Boston, telling what to do about “terminal interest” in the death 
of a partner. Here is WILBUR FRIEDMAN, from New York, with recom- 
mendations on the planning of income in an estate. Here is FRANK APPLE- 
MAN, from Fort Worth, covering the various angles with respect to com- 


FREE APPROVAL: Mail to Matthew Bender & Co., Albany 1, N. Y., 
for a copy of the new ESTATE TAX HANDBOOK, price if retained, 





While browsing through his Govern- 
ment Code, Smith finds in Sec. 8209 
that upon the death of a notary public 
his records and public papers shall be 
delivered to the County Clerk within 30 
days. Smith remembers when a notary 
public who was employed in his office 
died, and he wondered what to do with 
her notarial records, most of which 
pertained to Smith’s clients. He finally 
decided to file them on the shelf of the 
office store room. Once again Smith 
finds that he has failed to follow the 
law. The executor of any deceased no- 
tary public should be advised to follow 
this provision, or if no executor is ap- 


Here is ROGER 





pointed in time, the attorney should 
advise the notary’s family to comply. 


Pioneers—Present and Past 


A rather unusual circumstance which 
Smith encountered concerned a client 
of foreign extraction who died, leaving 
everything to his brother. The client 
had some rather valuable leases of pub- 
lic lands for oil and other minerals 
which he had obtained from the State 
under the Public Resources Code. The 
brother came to the United States and 
then it was discovered that a lease or 
prospecting permit under Div. VI, Pt. 2, 
Ch. 3 can only be made to citizens 
of the United States, or who have de- 
clared their intention of becoming such, 
or who are eligible to citizenship and 
are citizens of a country which grants 
similar privileges to citizens of the 
United States, or an alien person en- 
titled thereto by virtue of a treaty be- 
tween the United States and his coun- 
try. Unfortunately, the brother did not 
qualify under any of these provisions. 
Thus, Sec. 6802 applied, which provides 
that “ . .. any ownership or interest 
forbidden by this chapter which is ac- 
quired by descent, will, judgment, or 
decree may be held for two years and 
not longer after its acquisition.” We 
leave Smith toiling over the problem 
as to whether the two year time limit 
runs from the date of death, when in- 
heritances vest subject to administra- 
tion, or from the date of the decree of 
distribution transferring the lease inter- 
ests to the brother. 


Another client wishes some money to 
be left for the purpose of erecting a 
monument in memory of early Cali- 
fornia pioneers of his county, one of 
whom was his ancestor. Smith finds that 
under Section 27 of the Probate Code 
he could leave the money to the county, 
but he is a little unsure as to whether 
the expressed desires of the client would 
be carried out, and whether the be- 
quest should go to the Board of Super- 
visors or otherwise. He finally comes 
across Section 5101, Public Resources 
Code, a provision which authorizes the 
Board of Supervisors of any county or 
the governing body of any city to re- 
ceive devises, bequests, donations and 
gifts for the purpose of erecting within 
the county or city a monument in me- 
mory of California pioneers. 

In the course of his study as to who 
may take by will, Smith finds a curious 
result of the art of codification. Whereas 
Probate Code Sec. 27, says that “... 
no other corporation can take under a 
will, unless expressly authorized by 
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Two of San Francisco’s most beautiful and 
famous hotels atop Nob Hill, the Fairmont 
(left) and the Mark Hopkins. The sessions 
of the Real Property, Probate and Trust 
Law were held at the latter, well known for 
its “Top o’ The Mark” cocktail lounge, 
with a commanding view of the city’s sky- 
line, the Bay, Golden Gate Bridge and 
Alcatraz Island. 


statute,” Corporations Code Sec. 802 
turns around and says that every corpo- 
ration may take real and personal prop- 
erty by will, gift or bequest. Other codes 
provide for power in certain bodies to 
accept gifts by will. 


A Personal Reference 


In 1937, while in the office of the 
Solicitor General of the United States, 
I was presented the question as to 
whether the Government should appeal 
from an order of the Superior Court 
of Los Angeles County holding that a 
bequest to the United States was invalid 
on the grounds that the United States 
was not entitled to take by will under 
Probate Code Sec. 27. I recommended 
to the Solicitor General that no appeal 
be taken, and observed with the wisdom 
of youth that the remedy seemed to be 
to interest the State of California in 
enlarging its statutory definition of who 
may take by will to include the United 
States, 

A good many years later, no such 
provision having been adopted by the 
California Legislature, a succeeding So- 
licitor General decided to test the same 
issue in a later estate proceeding, and 
carried an appeal to the Supreme Court 
of California, which held that the right 
to make testamentary dispositions of 
property is not an inherent one, but 
rests on the will of the Legislature; that 


the words “the State” used in Sec. 27 
refer to California and not to the United 
States; and that the Federal Govern. 
ment could not take a gift by will. The 
Supreme Court of the United States up. 
held the decision. See Estate of Burni. 
son, 33 Cal. (2d) 638, 204 Pac. (2d) 
330 (1949), aff'd. United States y. 
Burnison, 339 U. S. 87 (1950). The 
Justice of the United States Supreme 
Court who wrote the opinion was the 
Solicitor General to whom I made the 
recommendation in 1937. 


In 1951 the Legislature of California 
added to Section 27 the nine words ne. 
cessary to permit the United States and 
its instrumentalities to take by will in 
California. 


Lodes in Codes 


These remarks indicate that it is 
perfectly amazing what can be dug out 
of the California laws, and I am sure 
that a study of the codes and statutes of 
many another state would turn up simi- 
lar situations. Codification has not sim- 
plified the situation in our state, because 
the complexities of the law make it im- 
possible for a system of codes to present 
all the enacted legislation in a logical 
and consistent arrangement. Perhaps the 
only lessons which can be learned are 
these: 

(1) The statutes an dcodes other than 
the Probate Code do contain many rules 
which direct executors and administra- 
tors, guardians and trustees, to do cer- 
tain things, and not to do others, which 
state whether or not court orders are 
necessary to authorize them to do cer- 
tain things, and if so whether notice is 
necessary, which relieve such fiduciaries 
from certain liabilities and impose 
others, and which bear directly upon 
the preparation of wills, many of which 
provisions might more logically be in 
the Probate Code; 

(2) That it is necessary to search the 
codes and statutes very carefully to find 
the things you are looking for, which 
is frequently difficult because many 
times you are groping and don’t know 
what you are looking for; 

(3) That the indexes to codes, which 
are frequently your only guiding light 
are, by and large, not as good as they 
should be; and 

(4) That if you do carry out a re- 
search and locate this kind of material. 
it soon will be out of date (possibly 
after the next session of the Legislature) 
because of the adoption of new codes, 
the transposition of material from one 
code to another, and the enactment of 
new and the repeal of existing sections. 
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THE DIVIDED-LOYALTY RULE 


CAVEAT TO DRAFTSMEN TO AVOID ABSOLUTE LIABILITY 


OF TRUSTEE 


RUSSELL D. NILES 


Dean, School of Law, New York University 


HE DIVIDED-LOYALTY DOCTRINE,! 
jb weds as applied in New York 
by the use of the “no further inquiry” 
rule,” has been carried to more extreme 
limits than the profession generally real- 
izes and perhaps to the point of injus- 
tice. There is no dispute about the ob- 
jective. It is of the very essence of trus- 
teeship that the trustee give undivided 
loyalty to his trust; that he subordinate 
all selfish interest; that he discharge his 
duties with the utmost good faith. 


The only question is: when, as a mat- 
ter of policy, must a trustee be held to 
be in breach of trust, with the severe 
consequences which are attendant,* be- 
cause, in spite of his own good faith, he 
has placed himself in a position which 
the court deems to be dangerous? The 
self-dealing rule, which is at the core of 
the divided-loyalty doctrine, is the 
classical illustration. Where a trustee as 
an individual sells to or buys from him- 
self as trustee, the transaction is avoid- 
able at the election of the beneficiary, 
regardless of the good faith of the trus- 
tee or the fairness of the particular 
transaction.* 


The law was not always this way but 
the rule has now been settled for over a 
century.5 The purpose of this paper is 
to question whether the method of ap- 
plying the self-dealing rule should be 
extended to situations which do not in- 
volve self-dealing but rather other types 
of presumed or imputed conflicts of in- 
terests. Obviously all cases in which the 
trustee did not act in good faith are ex- 
cluded from the discussion. 


Half Moon Case 


The most recent decision of the New 
York Court of Appeals is Jn re Bond & 


4Scott, The Fiduciary Principle, 37 Calif. L. Rev. 
539 (1949); Scott, The Trustee’s Duty of Loyalty, 
49 Harv. L. Rev. 521 (1936). 


*Haggerty, Conflicting Interests of Estate Fidu- 
ciaries in New York and the No Further Inquiry 
Rule, 18 Ford. L. Rev. 1 (1949). 


*Niles and Schwartz, Breach of Trust — Recent 
Developments, 20 N. Y. U. L. Q. Rev. 165 (1944). 


*Whichcote v. Lawrence, 3 Ves. 740 (1798). 
52 Scott, Trusts § 170.1. 


734 Bar PROCEEDINGS 





Mortgage Guarantee Co. The Half 
Moon Hotel was built on Coney Island 
in 1929 at a cost of some $2,000,000, 
with a mortgage of about $700,000 which 
was owned by many participation certifi- 
cate holders. The hotel was ill-fated from 
the start and the mortgage was soon in 
default. In 1935 a trustee was appointed 
by a New York Court under a special 
statute to foreclose the mortgage, to ac- 
quire the property, and to liquidate it 
for the benefit of the former certificate 
holders. The certificates of beneficial in- 
terest in the trust were transferable and 
a market in them was maintained by 
brokers. 

In 1941, when the participations sold 
as low as 8% cents on the dollar, and in 
succeeding years, the attorneys for the 
trustee bought certificates in the open 
market. There was no claim that the 
attorneys were guilty of fraud, bad faith 
or manipulation. They bought only from 
dealers, openly, in their own names. 
There was no charge that they used 
secret information; they made no solici- 
tations; when certificate holders made 
inquiries the attorneys advised them not 
to sell. When the trustee finally sold the 
hotel and submitted his final account, 
certain certificate holders (who had 
bought their certificates at about the 
same time as the attorneys had) ob- 
jected to the account and demanded that 
the attorneys turn over to the trustee at 
cost, for the benefit of all certificate 
holders, the beneficial interests acquired 
by them. 


The trial court’ sustained the con- 
tention of the objectants. The Appel- 
late Division® reversed in part, holding 
that the attorneys might be accountable 
to the certificate holders who had sold 
to them, and that such persons should 
be brought in and given a chance to 
assert their claims, but that the attorneys 





6303 N.Y. 428, 1038 N.E. (2d) 721 (1952). 

TIn re Bond & Mortgage Guarantee Co., 199 
Mise. 108, 97 N.Y.S. (2d) 89 (1950). 

8In re Bond & Mortgage Guarantee Co., 277 App. 
Div. 1132, 101 N.Y.S. (2d) 217 (1950). 





were not otherwise accountable to the 
other certificate holders because such 
holders were not prejudiced by the trans. 
actions. 


The Court of Appeals® agreed with 
the Appellate Division that the persons 
who sold to the attorneys should be 
brought in but otherwise reversed the 
Appellate Division and reinstated the 
judgment of the trial court that the at- 
torneys must turn over their beneficial 
interests to the trustee at cost. In other 
words, even though the objectants had 
suffered no damage by the transactions 
between the attorneys and certain bene- 
ficiaries, nevertheless it was better to 
have the objectants get a windfall than 
to allow the attorneys for the trustees 
to make a profit out of the trust estate. 


Divided Loyalty? 

The reason given by the Court of 
Appeals was that the attorneys, admitted- 
ly in the same position as trustees, had 
placed themselves in a position of di- 
vided loyalty; and such a divided loyalty 
having been disclosed, questions of bad 
faith or damage became irrelevant. The 
Court quoted the familiar language of 
earlier cases:'° 


“The law ‘does not stop to inquire 
whether the . . . transaction was fair or 
unfair. It stops the inquiry when the rela- 
tion is disclosed, and sets aside the trans- 
action or refuses to enforce it, at the in- 
stance of the party whom the fiduciary un- 
dertook to represent, without undertaking 
to deal with the question of abstract jus- 
tice in the particular case.’ Only by this 
uncompromising rigidity has the rule of 
undivided loyalty been maintained against 
disintegrating erosion.”1!1 


Precisely what is the nature of the 
position of divided loyalty in which the 
attorneys had placed themselves? First 
of all, the attorneys (i.e. trustees) had 


Supra n. 6. 

1oWendt v. Fischer, 243 N.Y. 439, 443, 154 N.E. 
308, 304 (1926); Munson v. Syracuse G. & C. RR 
Co., 103 N.Y. 58, 74, 8 N.E. 355 (1886). 

11303 N.Y. at 481, 103 N.E. (2d) at 725. 
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not engaged in self-dealing. They did 
not buy any of the trust property. They 
bought certain transferable beneficial 
interests from presumably adult, com- 
petent beneficiaries. If these transactions 
were not scrupulously fair, the bene- 
ficiaries who sold could avoid the sales, 
and that was the reason for the Appellate 
Division holding. But the Court of Ap- 
peals went beyond that. The Court sug- 
gested that the attorneys (trustees) were 
in a dangerous dual position because 
they were trustees and yet were bene- 
ficially interested in the subject matter 
of the trust. 

The attorneys as owners of beneficial 
interests were not at odds with the other 
certificate holders; they were in exactly 
the same position. Possibly the attorneys 
were no longer in the best position to 
advise the trustee because the trustee 
might have been entitled to advice for 
his own protection that would have been 
somewhat adverse to the interests of 
the beneficiaries, but the trustee was not 
objecting. If the attorneys were tempted 
by their dual role, they would be tempt- 
ed to favor the beneficiaries, including 
the objectants, and not to prejudice 
them. 


Comparable Cases 
To test the validity of the Court of 


Appeals decision as opposed to the 
Appellate Division decision, let us as- 
sume another type of case. T was a 
trustee of a testamentary trust for the 
benefit of A, B and C. It was not a 
spendthrift trust and A had a transfer- 
able interest. A, adult and competent, 
offered to sell his beneficial interest to 
T, who, making full disclosures and 
acting with extreme fairness, bought the 
interest at its then value determined by 
computing a fractional part of the mar- 
ket value of trust assets. At the termina- 
tion of the trust the trust assets had 
appreciated. Would anyone suggest that 
T account to the other beneficiaries for 
the “profit” that T made on his in- 
vestment ? 12 


Consider a Massachusetts trust. If a 
trustee buys in the open market a trans- 
ferable share of an owner of a bene- 
ficial interest, would anyone suggest that 
the trustee be compelled to account to 
the other beneficiaries for any apprecia- 
tion that might result?14 

Is a trustee who is also one of several 
beneficiaries necessarily in a position of 
divided loyalty — so that once the rela- 
tionship is disclosed, any transaction 
of the trustee is avoidable under the 


122 Scott, Trusts § 170.21. 


148Donnelly v. Consolidate Inv. Trust, 99 F. (2d) 
185 (CCA Ist, 1938). 
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“no further inquiry” rule? Certainly we 
have not thought so. Nor have we 
thought that there is such a divided 
loyalty but that it is privileged because 
it must have been contemplated by the 
creator of the trust. 


Possible Explanations 


What then is the explanation of the 
Half Moon Hotel case? First, the Court 
might have carried the divided-loyalty 
doctrine too far. The Appellate Division 
solution: to bring in the persons who 
sold to the attorneys but not to permit 
the other beneficiaries’ to profit, has a 
strong appeal.’* A recent Illinois case’® 
is in accord with the Appellate Division 
decision, and certiorari was denied by 
the United States Supreme Court.'® 
There are other cases which tend to sus- 
tain the Appellate Division.‘* 


There is a narrow rule which could 
justify the decision. It is well settled 
that a trustee of a liquidation trust (i.e. 


4See 2 Scott, Trusts § 170.21 (1952 Supp. new 
note 8a). 

14Victor v. Hillebrecht, 405 Ill. 264, 90 N.E. (2d) 
751 (1950). 

Victor v. Hillebrecht, 339 U.S. 980, 70 S. Ct. 
1026, 94 L. Ed. 1384 (1950). 

17McGeoch Building Co. v. Dick & Reuteman, 253 
Wis. 166, 33 N.W. (2d) 252 (1948); Rubin v. Bar- 
tel, 371 Ill. 117, 20 N.E. (2d) 80 (1939) ef. In re 
Colton Crescent, 173 F. (2d) 944 (C.C.A. (2d) 
1949). 
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a trustee under an assignment for the 
benefit of creditors or a trustee in bank- 
ruptcy) cannot as an individual buy a 
claim against the estate at a discount 
and then redeem it at a higher price.'® 
The Half Moon case involved a liquida- 
tion trust, although not the usual type. 
The beneficiaries had fractional shares 
in a res rather than dollar claims, but 
their certificates formerly had face val- 
ues and were selling at a discount from 
their former values. As made clear in a 
recent Supreme Court case,!® a trustee 
in a liquidation trust (and his employ- 
ees) should be free to buy up for the 
trust outstanding securities by the opera- 
tion of a sinking fund or otherwise and 
should not be tempted to buy up these 
securities for resale to the trustee or 
redemption by the trustee at higher 
prices. The Half Moon case is not quite 
like these cases because it involved a 
true trust and, strictly speaking, the 
beneficiaries did not have dollar claims 
which were encumbrances on the trust 
estate. 


Even if the decision is justified when 
restricted to liquidation trusts, the dic- 
tum clearly goes too far. It will be most 
unfortunate if in later cases, involving 
trusts other than liquidation trusts, the 
general reasoning of this opinion is ap- 
plied. 


Dangerous Dictum 


The danger of a positive dictum, espe- 
cially where it is phrased in stirring 
rhetoric and with a high moral tone, is 
illustrated by City Bank Farmers Trust 
Co. v. Cannon.” The dictum of the Can- 
non case soon led to what many lawyers 
regard as the great injustice of the 
Durston case.*! This case should be re- 
visited briefly. 


The testator owned a modest number 
of shares of stock of a bank. His father 
had been an original subscriber to stock 
of the bank and had been a member of 
its board of directors. The testator 
named the bank, its president, and the 
testator’s attorney as co-trustees, be- 
queathed the bank stock and other se- 
curities to the trustees and authorized 
them: “To invest or reinvest in such. . . 
securities or property as to the said 
trustees, in the exercise of their discre- 
tion, may seem best, with all of the 


Matter of Dwight, 61 App. Div. 357, 70 N.Y.S 
563, app. dismissed, 173 N.Y. 583, 65 N.E. 1116 
(1902): 2 Seott Trusts § 170.21: Scott, The Fidu- 
ciary Principle, 37 Calif. L. Rev. 539, 547 (1949). 


1Mosser v. Darrow, 341 U.S. =. 1 2 or 
680, 95 L. Ed. 927 (1951), 26 N.Y.U. L. Rev. 724 
(1951). 

20City Bank Farmers Trust Co. v. Cannon, 291 
N.Y. 125, 51 N.E. (2d) 674 (1943). o 

*1Matter of Durston’s Will, 297 N.Y. 64, 74 N 

(2d) 310 (1947). ” 
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authority and powers in connection with 
the same I would possess if living.” The 
trustees retained the stock and also exer- 
cised pre-emptive rights to buy addition- 
al shares when the capital was increased. 
There was an ultimate loss, and the 
trustees were held liable for the full 
loss. 

There was of course no self-dealing, 
not even with respect to the additional 
stock subscribed for. The bank was not 
directly concerned with the market value 
of its own stock. The divided loyalty was 
imputed, not proved — not even shown 
to be probable. 


There is no use belaboring at this 
date the cases involving the retention 
by a corporate trustee of its own stock. 
Some courts have recognized a divided 
loyalty;?? some have not been able to 
discern one.”* Professor Scott first pro- 
nounced the rule, without citation of 
authority,?* and the same learned writer, 
as if by way of repentance, has made the 
rule almost a dead letter by pointing 
out all the ways that it can be avoided.” 
Even the Court of Appeals in New York 
has rather tamely subsided, modifying 
the original opinion in the Durston 
case,?® suggesting that the statutory 
power to retain will suffice to make the 
divided loyalty privileged?” and later 
holding that a general power to retain 
will justify retention of the corporate 
trustee’s own stock.”® Since many states 
now have statutory powers to retain, 
and since almost all draftsmen now use 
retention clauses, it is unlikely that the 
Cannon rule will have much practical 
effect in the future except that it has 
popularized the “no further inquiry 
rule” and has widened its application. 


Growth of Doctrine 


The doctrine of divided loyalty has 
had a striking growth during the last 
few years. Many of the leading de- 
cisions have been in New York”® but 


22City Bank Farmers Trust Co. v. Taylor, 69 A. 
(2d) 234 (R.I. 1949); 48 Mich. L. Rev. 1219 
(1950); 25 N.Y.U. L. Rev. 662 (1950). 

In re Riker, 124 N.J. Eq. 228, 1 A. (2d) 213 
(1938); In re Greenawalt’s Estate, 343 Pa. 413, 21 
A. (2d) 890 (1941). 

*The Trustee’s Duty of Loyalty, 49 Harv. L. 
Rev. 521 (1936). In the only possible case in point. 
the fact that the shares retained were shares of 
the trust company was not stressed. Cameron 
Trust Co. v. Leibrandt, 229 Mo. App. 450, 83 S.W 
(2d) 234 (1935). 

=Scott, Retention of its Own Shares by a Corpo- 
rate Trustee, 52 Harv. L. Rev. 601 (1944). 


*Haggerty, supra n. 2, at 12. 

27™Matter of Durston’s Will, supra, n. 21; N.Y. 
Pers. Prop. Law, § 21 (6). 

*8M»tter of Ridings, 297 N.Y. 417, 79 N.E. (2d) 
735 ‘1948). 


Im addition to the cases cited supra in notes 6, 
20 and 21, see: Matter of Ryan, 291 N.Y. 376, 52 
N.E. (2d) 909 (1943); Albright v. Jefferson Coun- 
ty National Bank, 292 N.Y. 31, 53 N.E. (2d) 753 
(1944); Matter of Lewisohn, 294 N.Y. 596, 63 N.E. 
(2d) 589 (1945). 





there have been important decisions in 
other jurisdictions.*° Some of the most 
interesting cases involve family corpora. 
tions with the special problems where 
a trustee owns stock of a close corpora- 
tion both as a trustee and as an indi- 
vidual. 

In Wootten v. Wootten,*' likewise not 
a self-dealing case, the trustee — brother 
of the decedent co-owner — bought 
stock from the third owner. In holding 
that the trustee could not retain more 
than his share of this stock if the bene. 
ficiaries so demanded, the court in ef.- 
fect ordered him to invest trust funds 
to buy stock which he did not think suit- 
able for the trust estates. The deceased 
brother had given the trustee broad 
powers, had respected his integrity and 
judgment; the trial court after a full 
hearing had sustained him. 


Again this case may be explained on 
a narrow ground: The brothers had at 
the time of the death of the testator been 
partners, the corporation having been 
organized subsequently, and this fact 
may distinguish the case from others 
involving family corporations. Other 
cases have held that where a trustee 
owns stock of a corporation both as 
a trustee and as an individual, and, 
without taking advantage of his position 
as trustee, has a chance to buy similar 
stock from a third party at an advan- 
tageous price, he is free to do so for 
his own account, even though he thereby 
acquires control of the corporation.” 
It will be interesting to note whether the 
Wootten case is destined to be limited 
to its peculiar facts or to be extended to 
its logical extreme. 


Rule Waived? 


The rule relating to undivided loyalty 
is stated to be an absolute rule. If the 
rule, once applied, is inexorable, then 
it becomes especially important to know 
whether the creator of the trust has 
waived the rule or has authorized the 
trustee to depart from its strict injunc- 
tions. The power given in the Durston 
case was not enough; the broad discre- 
tion in the Wootten case was not enough. 


A recent Pennsylvania case** is in 


892 Scott, Trusts §§ 170-170.25 (1952 Supp.). 
The cases since 1942 have been reviewed in the 
Apnual Survey of American Law in the chapter 
on Trusts and Administration. 

81159 F. (2d) 567 (1947); 151 F. (2d) 147 
(1945). 

22In re Johnson’s Estate, 187 Wash. 552, 60 P. 
(2d) 271, 106 A.L.R. 217 (1936). ef. Anderson Vv. 
Bean, 272 Mass. 432, 172 N.E. 647, 72 A.L.R. 959 
(1930). 

33In re Flagg’s Estate, 365 Pa. 82, 73 A. (2d) 
411 (1950). Consider with this case In re Hubbell, 
particularly contrasting the Surrogate’s opinion, 
90 N.Y.S. (2d) 74 (1948), with that of the Court 
of Appeals, 302 N.Y. 246, 97 N.E. (2d) 888 
(1951). 
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point. A father and a son conducted a 
family manufacturing corporation. The 
father owned almost all of the preferred 
and two-thirds of the common stock. 
The son owned the other one-third of 
the common. At his death, the father 
ave all of his common stock and one- 
half of his preferred stock to his son 
cutright and gave the other half of 
lis preferred stock to his son and a 
trust company in trust for the testator’s 
daughter for life, with remainder to her 
issue. The preferred stock paid 6 per 
cent and hence yielded a handsome in- 
come to the life beneficiary. The cor- 
poration adopted a policy of calling 
part of the preferred stock — some in 
1945, some in 1946. Each time the trus- 
tees invested the proceeds in municipal 


‘bonds at a lower yield. When another 


redemption was planned, the sister 
sought to avoid it on the theory that 
her brother as co-trustee was in a posi- 
tion of divided loyalty. The lower Court 
took the uncompromising view: 


“In voting for redemption, Mr. Flagg 
was duty-bound to serve the best interests 
of the trust, and was also duty-bound to 
serve the best interests of the corporation. 
He could not do both at once. It is un- 
necessary to decide which interest he did 
in fact serve; the existence of the conflict 
of interests ipso facto disqualified him 


from acting . .. It is the conflict of in- 
terests rather than bad faith which is the 
determinative factor. It seems obvious that 
Mr. Flagg’s duty of loyalty to the trust 
was not undivided.” 


The Supreme Court, however, held 
that the testator had this conflict in 
mind and thus modified the otherwise 
absolute rule. The Court further found 
that the son acted reasonably as trustee 
since the corporation had had an er- 
ratic earning record and the trust estate 
had too much of an investment in this 
one stock. Nor was it thought important 
that the authority to engage in‘self-deal- 
ing was implied rather than explicit. 


Equity and Good Grace 


In the cases recently decided by the 
New York Court of Appeals, the court 
has stressed the point that the rule is 
one of “uncompromising rigidity” — 
that it applies, “irrespective of good or 
bad faith” or the “justice of a particular 
case.” It is further claimed that “there 
is no shadowy borderline or twilight 
zone.” 


It does not come with good grace 
from a court of equity to say that it is 
not concerned with the justice of a par- 
ticular case — that after a preliminary 
showing, it stops the inquiry and carries 


through to its inexorable conclusion. 
For a court of equity that glories in 
avoiding penalties, relieving against for- 
feitures, and looking to the substance 
and not the form, it is disturbing to 
observe the extension of a rule which 
imposes absolute liability without re- 
gard to the equity of the individual case, 
especially where the divided loyalty is 
not discernible by the consensus of 
judges. ; 

Almost every trustee is subject to some 
degree of divided loyalty. Trustees are 
not cloistered monks; they are men of 
affairs; they own stock of corporations; 
they are officers and directors of cor- 
porations. They may be related to the 
testator or to a beneficiary; they may 
be legal advisers of the creator of the 
trust, or of certain of the beneficiaries. 
Trust institutions are necessarily run by 
men with various interests. Their direc- 
tors are selected because they have at- 
tained prominence in business and public 


life. 


Every trustee faces a struggle with 
self-interest to some extent on almost 
every decision that he makes; shall he 
play it safe and buy government bonds 
or shall he look out for the beneficiary 
and take the reasonable personal risks 
that the settlor expected him to take? 
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The commonest disloyalty is for a trus- 
tee to conduct himself so that he can be 
safe from any criticism. 


A Constant Conflict 


Trustees live with a constant conflict 
between the interests of income bene- 
ficiaries and the remaindermen. and the 
conflict is often sharpened by the trus- 
tee’s ties to one set or the other by blood 
relation, marriage, friendship or even 
self-interest where the trustee is one of 
several beneficiaries. Trustees buy or 
retain stock for trust estates which they 
buy or retain for themselves; they in- 
vest where they have special knowledge 
and confidence. This is not a field of 
black and white — it is a field of in- 
finite shadings. 

The “no further inquiry” rule, as has 
been ably pointed out by Mr. Haggert- 
ty,** is not a principle of substantive 
law, but a means of applying a princi- 
ple. It is a rule which substitutes a con- 
clusive presumption for proof. It has 
this obvious appeal: the beneficiary is 
not equal to a trustee—the trustee has 
the books of account; he has all of the 
relevant information; he is more expert 
in business affairs; he should have the 


Supra n. 2. 
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burden of justifying his conduct when 
the facts presented raise any reasonable 
inference of misconduct. But should not 
the trustee then have the right to go for- 
ward and prove that he acted in good 
faith and in accordance with the high 
standards of his office? 


A Chance for the Trustee 


The self-dealing rule originally was 
probably only a presumption — the 
trustee could come forward and prove 
good faith and complete fairness.*° The 
self-dealing rule has now become abso- 
lute, and is, by general agreement, a 
salutary rule.*® The self-interest is so 
direct that a conclusive presumption is 
not unjustified. Possibly other types of 
cases also justify an absolute presump- 
tion.*7 An absolute presumption should 
not be invoked, however, in the cases 
where the divided loyalty is imputed, 
conjectural or only presumed. The bur- 
den of the complainant should not be 
severe; a prima facie case should be 
easily established — but a trustee should 
not be foreclosed by an absolute pre- 
sumption from proving that he acted in 
good faith and in a way consistent with 
his strict duties. 


The English Trustee Act of 1925 con- 
tains the following section 61: 


“If it appears to the court that a trustee, 
whether appointed by the court or other- 
wise is or may be personally liable for any 
breach of trust, whether the transaction 
alleged to be a breach of trust occurred 
before or after the commencement of this 
Act, but has acted honestly and reason- 
ably and ought fairly to be excused for 
the breach of trust or for omitting to ob- 
tain the direction of the court in the 
matter in which he committed such breach, 
then the court may relieve him either 
wholly or partly from personal liability 
for the same.” 


A number of recent decisions in the 
United States have permitted a trustee 
to avoid the usual consequences of a 
breach of trust by an affirmative show- 
ing of good faith and a lack of causal 
relation between the technical breach 
and the loss that the trust sustained.** 
Both the English statute and the Amer- 
ican decisions tend to ameliorate the 
severity of the rule — not by refining 
the concept of breach of trust, but by 


85Whichcote v. Lawrence, 3 Ves. 740 (1798); 2 
Scott, Trusts § 170.1. 

862 Scott, Trusts § 170.1. 

872 Scott, Trusts §§ 170.1-170.25. 

88Miller v. Pender, 93 N.H. 1, 34 A. (2d) 663 
(1943); Rotzin v. Miller, 134 Neb. 8, 277 N.W. 811 
(1938); Chapter House Circle v. Hartford National 
Bank & Trust Co., 121 Conn. 558, -186 A. 543 
(1936); Guthrie’s Estate, 320 Pa. 530, 182 A. 248 
(1936); Niles and Schwartz, Breach of Trust — 
Recent Developments, 20 N.Y.U. L. Q. Rev. 165, 
184-189 (1944). 


limiting the liability where the conse. 
quences would be inequitable. 

The principal justification for apply. 
ing the divided-loyalty rule absolutely 
is that otherwise the rule would soon be 
riddled with exceptions. Actually it is 
the inflexible and inexorable rule which 
begets exceptions. The process of erosion 
which the Court of Appeals feared is 
under way, encouraged by the rigidity 
of the rule. 

The erosion is occurring in at least 
two ways. Professional trustees have ob- 
tained statutes to relax the divided. 
loyalty rule in certain situations,*® and 
such statutes may go too far.*® Further 
erosion is occurring by the development 
of the doctrine of implied waiver of the 
strict rule.*! If a trustee in a case of 
imputed disloyalty is not even giver 
an opportunity to shoulder the burden 
of proving that he acted in good faith 
and in accordance with the high duty of 
his office, then relief will indeed be forth- 
coming either by legislative or judi- 
cial resourcefulness. 

Happily each draftsman of a will or 
a trust indenture is a legislator for a 
particular trust. The extremes to which 
the divided-loyalty doctrine has been 
carried by the “no further inquiry rule” 
can be ameliorated by imaginative draft- 
ing. It is clearly the duty of a drafts. 
man to devote an increasing amount of 
thought to this problem. 


89For example, note the 1951 statutes in Dela- 
ware authorizing a corporate trustee to retain its 
own stock and to buy mortgages from its own 
commercial department under certain limitations: 
Del. Laws 1951, S.B. 56, and S.B. 221. 


49For example the statute authorizing a trust 
company to buy from itself mortgage participation 
certificates, N.Y. Laws 1917, c. 385, amending 
Banking Law § 188 (7). Cf. Matter of Ryan, 291 
N.Y. 376, 52 N.E. (2d) 909 (1943). 

“1Cf. In re Flagg’s Estate, supra n. 33; Hag- 
gerty, supra n. 2 at 24. 
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Estate Planning at Tax Institute 


An outstanding program was sched- 
uled for the Second Annual Taxation In- 
stitute sponsored October 23-25 at the 
University of Oklahoma in Norman by 
the University’s Extension Division and 
College of Law and the Oklahoma Bar 
Association. For a nominal attendance fee 
of $5.00, registrants were entitled to hear 
a galaxy of experts in law, taxation, gov- 
ernment, accounting, insurance and the 
trust business present practical sugges- 
tions in the planning, management and 
probate of small, medium and large es- 
tates. The Oklahoma Trust Companies 
Association, whose president, Kenneth N. 
Sloan (assistant trust officer, Liberty Na- 
tional Bank and Trust Co., Oklahoma 
City) represented the trust viewpoint in 
analyzing facts and plans, cooperated in 
sponsoring the Institute. 
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TRUST INVESTMENTS 


FUNDAMENTAL PRINCIPLES LAWYERS SHOULD KNOW 


LOUIS S. HEADLEY 


Special Associate, Morgan, Headley, Raudenbush & Morgan, St. Paul, Minnesota 
Director of Trust Studies, The Graduate School of Banking, 






HE INVESTMENT AND MANAGEMENT 
"a funds is undoubtedly the most 
important function of a trustee. Lawyers 
have large responsibilities to see that it 
is well done. We must counsel with test- 
ators and settlors about the investment 
provisions which will best accomplish 
their purposes, and we must draw trust 
instruments which give them complete 
and accurate expression. We must ad- 
vise trustees as to their duties, and oc- 
casionally represent beneficiaries in liti- 
gation to insure proper performance. Not 
infrequently we are asked to serve as 
trustee, either alone or with a trust 
institution, in the administration of the 
trust. The accomplishment of the pur- 
poses of the settlor, the welfare of the 
beneficiary and the safety of the trustee 
all depend in large measure on how 
well our work is done. 

The things that a lawyer must remem- 
ber about trust investments are not al- 
ways the same as those that an invest- 
ment expert considers in the selection 
of a particular security. The expert has 
his figures and formulas, his ratios and 
charts and graphs but that is not all. To 
interpret them properly is the thing that 
counts. A lawyer should acquire this 
art of judging the value of a security 
as far as possible; but its practice is not 
his chief function. The thing to be done 
in all estate planning and trust admin- 
istration is to fulfill the purposes of the 
settlor of the trust. Investment is but a 
means to that end. 


Family Security Dominant 


Any understanding of the principles 
and practices of trust investing, there- 
fore, must be based on a recognition of 
the purposes which led in the beginning 
to the creation of the trust device and 
which have predominated in its use ever 
since. While a trust can be molded into 
many forms there is one use which 
is so overwhelming and persistent that 
it has come to characterize the trust 
itself. That use is to provide security 
for those who come after. Family se- 
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American Bankers Association 


curity is at the heart of the common 
law trust. 


This objective is so nearly universal 
that virtually all rules and practices for 
trust administration are directed to that 
end. One who uses the trust device will 
be assumed to have adopted the law 
which goes with it although any ex- 
pressed departure, if clear and lawful, 
will be given effect. 


The rules of law governing invest- 
ment have evolved in forms designed to 
accomplish the basic purpose of family 
security by the method which experi- 
ence has devised. The method of the 
common law trust requires a permanent 
source of income and a continuous flow. 
The permanent source is provided by 
placing a capital fund in the hands of a 
trustee. The trustee is charged with a 
duty to preserve its dollar value. I know 
of no case where a trustee has been sur- 
charged for a failure to enlarge the 
size of the trust. In fact the hazards of 
attempting it are so great that the usual 
methods of doing so, through business 
and speculation, are normally prohibited 
to a trustee by law. 


To make a trust useful there must be 
an adequate flow of income. The duty 
of the trustee, therefore, is two-fold: He 
must preserve the principal, for out of 
it flows the income; and he must so in- 
vest principal that the flow will be ample 
and continuous. Source and flow must 
be kept in balance. Principal must not 
be unduly risked to enlarge the flow; 
nor must the income be less than is 
consistent with the safety of the source. 
This is the method of trusteeship and 
the key to all normal trust investing. It 
does not come from doctrinaire theory 
of what should work best but out of 
hundreds of years of experience in trust 
investing. 

There is a curious misconception 
abroad, both among trustmen and law- 
yers, that the principal of a trust is be- 
ing preserved for remaindermen, and 
that life beneficiaries are interested 


alone in income, when in fact the chief 
purpose in maintaining a principal in- 
tact is to insure a steady flow of spend- 
ing money to the dependent family. Re- 
maindermen are often unknown to the 
settlor or at least have no claim on his 
obligations. His concern is for his wi- 
dow and children and he provides for 
them through a permanent source of a 
continuous income. He is even willing 
that principal shall be used for their 
support rather than that it be risked 
in investments which may result in sub- 
stantial loss. 


Basic Requirements 


In the application of these principles 
to the practical problems of investing 
funds, a trustee will be guided by pre- 
cedents and statutes. These are basically 
uniform although differing in detail 
from state to state. All are designed to 
aid the settlor in accomplishing his pur- 
pose of family security through a per- 


manent but productive principal. 


The first and all inclusive requirement 
of the law is that a trustee shall act with 
complete and undivided loyalty to his 
trust. Second is that a trustee shall act 
prudently in the selection and manage- 
ment of investments. The elements of 
prudence are: 


(1) Care—a trustee must gather and 
weigh the facts and base his decisions 
on them rather than on rumor or guess- 
work; 


(2) Skill—a trustee must exercise 
the skill of the average person as a 
minimum; and if he has more than 
average skill he must exercise such skill 
as he has; 


(3) Caution—a trustee must not take 
chances which will imperil the accom- 
plishment of the purposes of the trust. 


The requirement of prudence runs 
through all trusteeship. This prudence 
is not that of the individual trustee but 
that of the average prudent man. The 
standard is not subjective nor measured 
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by the judgment of the single investor, 
but objective and determined by the way 
in which the great body of prudent men 
act under the circumstances. Moreover 
the action under consideration is only 
that which prudent men take in the 
permanent investment of funds in con- 
trast to speculation, seeking a balance 
between security of principal and the 
amount and regularity of income. These 
objectives are the same as those which 
dominate the great body of settlors. 


Split Course 


The law of prudence developed in 
this country in different ways. In New 
York the courts said that no prudent 


man, thus actuated, would invest in 
anything but fixed obligations of the 
highest quality. Thus business invest- 
ments and stocks and equities of all 
sorts were excluded. The legislatures in 
states like New York adopted forniulas 
to which investments must conform, and 
even built up lists of authorized invest- 
ments from which a trustee might select 
with safety. Trust investing in such 
states tended to become rigid, and while 
it afforded guidance and a measure of 
safety it limited the trustee’s judgment 
in the selection of suitable investments. 

The law in Massachusetts adopted the 
same rule of prudence but refused to 
set definite limits in advance. General 
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principles developed as the courts were 
required to pass on the propriety of 
specific investments, but there were no 
formulas nor authorized lists. Each in. 
vestment was judged on its merits. If it 
was such as the average prudent person 
would buy, not for speculation but for 
the permanent investment of his funds, 
having in mind the safety of the prin. 
cipal and the reasonableness and regu. 
larity of income, it was a proper invest- 
ment for trust funds. Even common 
stocks might be bought if they met these 
standards. Theoretically nothing was 
excluded in advance although in the 
course of time it became clear from 
court decisions that certain things such 
as second and third mortgages and most 
business ventures were on the far side 
of security and would never qualify, 
Yet the Massachusetts rule did provide 
a scope for judgment and wider choice 
than was allowed trustees in states which 


followed New York. 


The recent trend has been distinctly 
to favor the prudent man rule. It has 
been adopted by statute in many states 
where it had not already been estab- 
lished by rule of court. The number 
which now have it in one form or an- 
other exceeds thirty. 


No Cause for Speculation 


There is an assumption on the part of 
many laymen and some lawyers that 
the adoption of the more flexible rule 
represents a relaxation of the old rule 
of prudence. Nothing could be more 
dangerous nor further from the truth. 
The standards are still the same as they 
were when given their classic expression 
in Harvard College v. Amory, 122 years 
ago. There must be balance between 
security of principal and amount and 
regularity of income; and the govern- 
ing motive of the trustee must be sound 
investment for a long period and not 
speculation for a profit. The rule simply 
widens the choice. 

What constitutes speculation is one 
of the most difficult questions in trustee- 
ship. Any attempted definition must be 
based chiefly on the attitude of the per- 
son making the investment. If he buys 
for the purpose of selling at a later day 
at an expected profit he is speculating. 
If, on the other hand, he buys a secur- 
ity because he believes that it will afford 
a safe use of his funds for a long period 
and that it will earn a reasonable and 
regular income, he is making an invest- 
ment. 


What, then, of common stocks? They 
represent no promise to return a dollar 
amount to the investor; their dividends 
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are dependent on earnings and the ac- 
tion of a board of directors; they have 
always afforded an attractive vehicle for 
speculation. Nevertheless some of them 
have demonstrated, over a long period 
of years, the qualities required for 
sound permanent investments. Intrinsic 
values have been maintained and divi- 
dends have been adequate and regular. 
The principal has been reasonably safe 
for a number of reasons: competent 
management, sound financing, position 
in an essential industry, a successful 
record and an adequate market. These 
are the more important things at which 
a man of good judgment will look in 
the investment of trust funds in com- 
mon stocks, 

The growth possibilities of a corpora- 
tion are of significant though collateral 
importance. Growth ordinarily indicates 
vitality and strength and so adds to 
safety. It increases the probability that 
the amount of the original investment 
will always be available. Moreover it 
tends to increase the income in the long 
run. However, two things must be 
watched. In the first place the growth 
must not be at the expense of the im- 
mediate beneficiary or such as to de- 
prive him of a fair income; if dividends 
are curtailed to provide working capital 
the income account may suffer. The sec- 
ond thing to watch is that the trustee 
does not fall into a speculative frame 
of mind, and buy growth stocks for the 
purpose of selling them later on at an 
expected profit. 


Specific Application 


How far can an investment program 
be molded by the trustee to meet the 
special needs of beneficiaries? The an- 
swer is, only within the limits of good 
trusteeship which I have mentioned. But 
there is considerable latitude. A trustee 
must not take long chances in the hope 
of high income, whatever the need. But 
he can go closer to the line than he 
would if income were of no concern. If 
he has discretion to use principal for 
the beneficiaries’ support it is ordinar- 
ily better to do so than to take undue 
risks in its investment. If the’ benefici- 
aries are in high income tax brackets 
he will buy municipal bonds even at 
low coupon rates; or if income is to be 
accumulated for remaindermen or is 
not wanted by life beneficiaries, more 
growth stocks may be bought with low 
dividends than would otherwise seem 
proper. So far as possible within the 
limits of good trusteeship the needs of 
beneficiaries should be a controlling 
factor. 
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How important is diversification? Far 
less important, | would say, than qual- 
ity of the investment. Diversification is 
a device for spreading risk; and where 
risk is low there is little to spread. New 
York and Pennsylvania have said that 
there is no law in those states requiring 
a trustee to diversify. If an investment 
is improper and loss results a trustee 
will be surcharged regardless of amount. 


He will be held liable on other grounds 
than failure to diversify. And yet diver- 
sification is a principle which should 


not be ignored. It is expressly recog- 
nized in a number of states. As the risk 
mounts a careful trustee will see that 













it is spread through adequate diversi- 
fication. 


Should a trustee invest in mutual 
funds? He probably may do so with- 
out violating the law in most states; it 
is still uncertain in others. If he is in- 
experienced in the selection and man- 
agement of investments he may be will- 
ing to pay the loading charges imposed 
in most cases and put the initial respon- 
sibility on others. The accomplishments 
of these funds are not of uniform ex- 
cellence. An experienced corporate trus- 
tee will have the facilities for doing its 
own investing and ordinarily will not be 


T COMPLETE 


INED Fiduevany 


D REAL ESTATE 
SERVICE IN 


LINOIS 





Chicago Title and Trust Company offers a unique range 
of services in Illinois to you and your customers. In part, 


we offer: 


© Title Guarantee Service 
e Escrow Service 

¢ Living Trusts 

¢ Testamentary Trusts 

© Pension Trusts 

¢ Investment Counsel 


¢ Ancillary Administration 
¢ Registrar 

Transfer Agent 

Land Trusts 

Certification and Release 
of Trust Deed 


We were one of the first companies to qualify under the 
General Trust Company Act of the State of Illinois and 
have been continuously active in trust administration 
since 1887. Available, too, to our clients are the most 
complete title records in existence for Cook County. This 
unusual background assures fullest cooperation on both 
corporate and personal matters in Illinois. 


CHICAGO TITLE ann TRUST 
COMPANY 


111 W. Washington Street 








+ Chicago 2, Illinois 



































































am aa 








willing to shift the responsibility nor 
to accept the uncertainties and addition- 
al expense involved in mutual shares. 


Retention of Original Investments 


Undoubtedly the most difficult invest- 
ment problem which confronts a trustee 
is that of the retention or disposition of 
original securities. The common law is 
reasonably uniform and clear. If they 
are improper investments they must be 
sold within a reasonable time. They may 
be improper because they do not meet 
the requirements of the statutes, or of 
the trust instrument, or are not such as 
a prudent person would hold as perma- 
nent investments, having regard for the 
safety of principal and the amount and 
regularity of income. The trustee need 
not act precipitately; timing of the sale 
is important. Intrinsic values need not 
be sacrificed, but speculative possibili- 
ties must not control if the asset is 
otherwise improper. 

Some states, by rule of court, have 
fixed the time within which an improper 
investment must be converted into a 
proper one at a year or eighteen months. 
Many have statutes which authorize re- 
tention for express purposes, or for 
limited periods, or until the asset can 
be sold to advantage. Undoubtedly 
these statutes remove any definite time 
limit; but on the other hand they do not 
remove the requirement of prudent at- 
tention; and time eventually runs out. 
Thereafter the trustee holds at his own 
risk. 


Business Interests 


What must a trustee do with a going 
business? The common law regards the 
employment of trust funds in business 
as improper. In its very nature, business 
requires venture and is lacking both in 
the security of principal and the cer- 
tainty of income which trusteeship de- 
mands, It may be that a small business 
is so strong and thoroughly established 
as to make it a proper trust investment; 
but the odds are against it. At least the 
probability is not so common as to make 
business ventures generally acceptable to 
the law of trusts. Moreover, a family 
business often constitutes the bulk of 
an estate and represents-an undesiiable 
concentration in a single investment. 


And yet it may be that the settlor 
wants his business continued in trust 
and believes that the interests of his 
family will be better served thereby 
than through its sale; or at least he 
wants to leave it to his trustee to de- 
cide. The settlor’s judgment, whether 
wise or unwise, must control. 
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Rule of the Instrument 


This brings me to my final and per- 
haps most important observations on 
what a lawyer should know and re- 
member when dealing with this subject. 
The laws governing trust investments 
have developed to meet the general sit- 
uation. But the law leaves room for 
individual treatment. Security for the 
heirs may be less important in some 
cases than others; the settlor may be 
convinced that a trustee can step into 
his shoes and do as well as he; the 
beneficiaries may want to take the 
chances, at least until one of them has 
grown to maturity and can take over 
the management. The law leaves it open 
to the settlor to alter its strict require- 
ments if he so desires. The owner of a 
business may direct its retention and 
continued operation by his trustee; or 
he can give him broad discretion. 


The important thing to remember is 
that to do these things a settlor must 
give clear and explicit direction in the 
instrument. Little will be presumed, and 
departures from the requirements of 
the law will be strictly construed. The 
lawyer must explain the controlling laws 
to his client. If they are not such as will 
accomplish the settlor’s intent he must 
help him to formulate provisions that 
will: shall the business be continued at 
all hazards; if the trustee is given dis- 
cretion, by what standards shall he be 
governed; what things are included in 
“the business;” may other assets from 
the general trust be employed; shall 





all of the earnings be regarded as in. 
come for the present beneficiaries, and 
many others. 

Perhaps the most important problem 
is the selection of a trustee who js 
competent to do this unusual task. He 
should have wide experience with in. 
vestments and business, ample facilities, 
financial responsibility, sound judg. 
ment and a long expectancy. The trustee 
should be consulted in advance about 
the duties which he will be required to 
assume; and he should be given ample 
protection if he fails through no fault 
of his own. 

What I have said about the retention 
of a business in a trust account applies 
as well to other departures from the 
governing law. If a settlor regards the 
investment requirements of his state as 
unduly restrictive he may adopt the rule 
of prudence; if he wants to authorize the 
purchase of common stocks he should 
do so expressly for the rule of pru- 
dence is subject to interpretation and 
the law is always subject to change; 
if diversification is to be disregarded 
he should say so. 


All of this requires legal services of 
a high order. It takes the best of pro- 
fessional skill for which the lawyer 
should be well paid. The conscientious 
and intelligent preparation of trust in- 
struments by lawyers is essential to the 
continuance of the high standards of 
our profession; it is imperative if the 
purposes of the settlors of trusts are to 
be fulfilled. 





SELECTION OF SECURITIES 
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HE MOTIVE BEHIND EVERY INVEST- 
‘ie is either (1) the hope or ex- 
pectation of a profit, or (2) conserva- 
tion. The expectation of profit carries 
with it the corresponding danger of loss. 
This means speculation in its simplest 
form. 


Since trustees must not speculate, it 
follows that the motive behind the in- 
vestment of trust funds is conservation. 
The term conservation should not be 
applied solely to the preservation of the 
dollar amount of the principal, to the 
detriment of income. On the contrary, 
the production of a dependable and un- 


interrupted flow of income is an indis- 
pensable element in a trust investment 
program. Accordingly, conservation, as 
applied to trust investments, means the 
procurement of a reasonable rate of in- 
come as well as the preservation of 
the principal. 

Basically, there are two principal 
types of investments: (1) Fixed income, 
such as bonds and preferred stocks; 
and (2) equities or common stocks. 
The extent to which the funds of a trust 
are employed in any one of these types 
of investments depends upon a number 
of important factors. 
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Foremost is the status of economic 
conditions. For example, during the 
roaring 20’s when high grade bonds 
carried interest rates of 6% to 8%, and 
common stocks were yielding consid- 
erably less, bonds constituted most, if 
not all, of individual trust investments. 
As the yield on bonds receded to lower 
levels, and the dividend rate on com- 
mon stocks was moving upward, trus- 
tees commenced to place some of their 
funds in equities. 

The second principle is that the condi- 
tions governing each trust must be the 
guide to the investment program. A 
trust which is designed to provide the 
sole support of a dependent widow and 


minor children must be treated differ- ° 


ently from another trust which is set 
up for a general charitable purpose, to 
continue in perpetuity. Similarly, a 
trust in which only the income can be 
used for the care, maintenance and sup- 
port of the life beneficiary must be 
given different treatment from one in 
which the trustee has broad discretion 
to use any part of the principal, 
well, for that purpose. 


Guiding Lights 


In short, a trustee, when considering 
the acquisition, retention or sale of an 
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' investment in a given trust, must take 


into account the following pertinent 
facts: 


1. The nature, purpose and objective 
of the trust. 


2. The age and relationship of the 
life beneficiary to the donor, trus- 
tor or testator. 


3. The degree of dependency of the 
life beneficiary upon the income 
from the trust, which in turn in- 
volves: 


(a) Property owned by, or sources 
of income of the life benefici- 
ary outside the trust, and 


(b) The mode of living to which 
the life beneficiary has been 
accustomed. 


4. The ages and relationships of the 
remaindermen to the donor, trus- 
tor or testator. 


5. Whether there is any authority to 
use any part of the principal of 
the trust, if the income is insufh- 
cient, for the care, maintenance 
and support of the life beneficiary, 
or during any illness and other 
emergency. 


Where circumstances dictate the wis- 
dom of investing all of the funds of a 
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given trust in fixed income securities, 
the problem is relatively simple. Bonds, 
whether the obligor is the United States 
government, a state or municipality, 
or a private corporation, are used in 
a trust, the purpose of which is to 
pay out a specific amount of income 
periodically, and a definite dollar 
amount of the principal on certain spe- 
cified dates or on the occurrence of 
certain events. 


Combination of Types 


In the vast majority of cases, how- 
ever, the purpose of a trust is to provide 
for the care, maintenance, support and 
education of dependents, with the re- 
mainder payable to remote relatives, 
strangers or charities. With few excep- 
tions, trust investments are well diversi- 
fied today among bonds of all types, 
preferred stocks, common stocks, and 
other investments, including real estate 
loans and favorably located and well 
improved income producing real estate. 


With the drastic reduction in inter- 
est rates on fixed income investments, 
and the concomitant reduction in the 
value of the dollar, trustees have funnel- 
ed an ever-increasing portion of trust 
funds into common stocks of proven 
quality with the full knowledge that they 
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involve a certain degree of risk. For the 
most part they pay a much larger rate 
of return than do fixed income type of 
investments. Moreover, certain types of 
common stocks have afforded some pro- 
tection against inflation. The experi- 
ences of the last 12 years have shown 
that skillful and judicious common 
stock investments may, to some extent, 
preserve the purchasing power of the 
dollar and thus enable the life benefi- 
ciaries of trusts to continue to enjoy 
the bounties of their benefactors. 

However, there should be no misun- 
derstanding about the risk involved. 
During boom economic periods, when 
corporate earnings are high, dividend 
payments are correspondingly generous. 
When business activity recedes, the 
trend of earnings and dividends usually 
follows the downward course. Many of 
our blue chips failed to pay any divi- 
dends during the depression period. 
While bonds, which carry a specific in- 
terest rate payable regularly, also in- 
volve some risk, this is in no way com- 
parable to that inherent in common 
stocks. 

A combination of these two types of 
investments, one of which offers pro- 
tection in boom periods, and the other 
during adverse conditions, would there- 
fore appear to be in the best interests of 
the average trust. This is what trustees 
are doing today. 


Bond Choice 


The selection of bonds for trust in- 
vestments is not a difficult task, particu- 
larly when the interest rate differs very 
little among government bonds, state 
and municipal bonds, and corporate ob- 
ligations. It is largely a question of the 
maturity factor. which is usually shorter 
in the case of government bonds than 
corporate obligations. If one believes 
that interest rates are likely to rise 
materially in the near future, then it is 
foolish to invest funds in bonds carry- 
ing long maturities and current low in- 
terest rates. Short-term bonds, mostly 
government issues, offer a good medium 
for an interim period. If, on the other 
hand, we are likely to have the current 
low interest rates for a long period 
ahead, then the slightly higher interest 
rate offered by corporate obligations is 
more attractive than the lower govern- 
ment coupon, despite longer maturities. 


Because no one can accurately pre- 
dict interest rate trends, the usual prac- 
tice among prudent trustees is to in- 
clude both government and corporate 
obligations in the bond portion of their 
trust investments. This provides some 
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protection against the possibility of a 
rise in interest rates in the near future, 
in which event the short-term govern- 
ment obligations can be converted into 
new bonds with higher interest rates 
and at the same time the long-term 
corporate bonds offer similar protection 
against a decline in rates. 

Preferred stocks are employed to a 
limited extent because of the fixed rate 
and regularity of income. Their greater 
use is limited only by the fact that 
there is no obligation for the payment 
of the principal, despite the fixed in- 
come rate. They are an excellent invest- 
ment medium for certain types of trusts. 


Common Stock Selection 


It is in the selection of common 
stocks where the greatest degree of 
skill must be applied. A trustee must 
remember that the funds are being in- 
vested permanently and that market 
fluctuations must not be considered as 
an important factor, either in regard to 
the selection or the retention of a com- 
mon stock of proven quality. In the ac- 
quisition of a common stock as a trust 
investment, the action of the trustee 
must be dictated by: 


(a) The nature of the company’s 
business—whether its product is 
established and is in demand by 
the public and likely to continue 
so in the future; 

(b) The quality of the management, 
based upan its performance in 
the past as well as its possible 
continuance in the future; 

(c) Its operating results over a span 
of years in the past and the prob- 
ability of its success in the fu- 
ture; 

(d) The company’s vulnerability to 
seasonal, political and other in- 
fluences; 

(e) The company’s susceptibility to 
unusual taxes, such as the cur- 
rent excess profits tax; 


(f) The company’s labor relations 
experiences. 


The most important thing to re- 
member is that a trustee in acquiring 
common stocks is purchasing income. 
It is, therefore, important to obtain the 
greatest possible assurance that the com- 
pany has had a satisfactory record of 
earnings for an extended number of 
years and reasonable expectation that 
it will continue to make good earnings 
in the future. 


A thorough knowledge of the man- 
agement’s inclinations toward the pay- 


ment of dividends should be ascertained, 
It is for this reason that the stocks of 
many small corporations are not accept. 
able as trust investments. The manage. 
ment, which usually controls the stock 
of these small companies, often finds 
it advantageous to retain the earnings 
in the company rather than to pay 
them out as dividends. 


Diversification 


Trustees generally diversify _ their 
common stock acquisitions and_ hold. 
ings among various industries. Certain 
industries offer certain advantages, 
Stocks of utilities, for example, offer 
a reasonable income return which may 
not be as great as that of stocks of 
certain industrial corporations, but they 
are somewhat more stable from the 
standpoint of regularity of earnings and 
dividends. They are not susceptible to 
seasonal factors. Thus utility stocks as 
well as those of banks and insurance 
companies are popularly known as “de. 
fensive stocks.” Stocks known as “growth 
issues” include the chemical companies 
whith do not generally pay current sub- 
stantial income returns because a large 
portion of their earnings are reinvested 
in research and in the production of 
new products. 


Stocks of well established oil com- 
panies appear to have weathered the 
storm during the period of inflation. 
However, in the selection of oil stocks 
great care must be exercised in differ- 
entiating as to companies whose re- 
sources may be diminishing by reason 
of a constant drain on the known re. 
serves, without replacement of new re- 
serves. Also there is the very important 
problem of the extent of foreign hold- 
ings which may be adversely affected 
by present nationalistic tendencies 
spreading throughout the areas in which 
these holdings are located. 


Finally, it is dangerous for a trustee 
to engage in trading securities for the 
purpose of establishing profits by rea- 
son of rising prices. It is sheer folly to 
sell a security simply because the mar- 
ket price has risen substantially above 
the costs, if the present and prospective 
dividends on that stock are in line with 
current rates. The profit realized may 
become subject to tax, and the secur 
ties purchased with the proceeds may 
not, in the long run, do as well. 


In the last analysis, the success 
achieved by a trustee in managing trust 
investments will be measured by the et 
tent to which the true objectives of 
trust are attained. 
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INCOME OF DECEDENTS 


Report of Committee on State and Federal Taxation* 


TAXPAYER DIES. Those who succeed 

to his estate receive amounts or real- 
jze profits which are attributable in 
whole or in part to capital employed or 
labor performed by the taxpayer during 
his life and which would have been in- 
cluded in his taxable income if received or 
realized by him prior to his death. Are 
these receipts or profits to be subject to an 
income tax, and, if not, when, to whom 
and to what extent are they to be taxed; 
what allowance is to be made for cor- 
responding deductions; and how shall the 
respective provisions of the income and 
estate tax laws be integrated? 


While I.R.C. 126, dealing with “In- 
come in Respect of Decedents,” has been 
on the books for some ten years, clear 
answers to questions respecting its scope 
and operation are still lacking.1! 


Until the Revenue Act of 1934, there 
was no legislative attempt to deal di- 
rectly with the subject. The matter was 
governed by other provisions and prin- 
ciples which still cut across a consider- 
ation of the present section. 


First was the sweeping definition of 
income contained in all the Revenue Acts 
since 19132 as, in effect, “all gain from 
capital or labor or both, including profits 
from conversion or sale of capital as- 
sets.”3 Second was the specific exclusion 
from “income” of property acquired by 
inheritance or descent but not of the 


*This Report was prepared by a sub-committee 
composed of Martin M. Lore, chairman, and Miss 
Esther Glantz and J. Quincy Hunsicker, all of 
New York. 


See the following articles where suggested inter- 
pretations of the phrase “income in respect of a 
decedent”” range from a narrow limitation to those 
items “accrued solely by reason of death’’ under 
Sec. 42, I. R. C., prior to the 1942 amendments, to 
the sweeping inclusion of all items which would 
have been taxable as income of the decedent if he 
had lived to receive them, with various inter- 
mediate positions also suggested. Latham, Income 
and Deductions of a Decedent, (1950) Tax. INsT., 
Mason Tax Pros. 513 (U. of So. Calif.); Scott, 
A Critique of Section 126, 26 Taxes 127 (1948); 
Flehner, Tax Consequences of Payments to Wi- 
dows, 29 Taxes 811 (1951); Fink, Recent Develop- 
ments Under Section 126, 7 INST. Fep. Tax. 731 
(N.Y.U. 1949); Guterman, New Problems under 
Section 126 in Income and Estate Taxes, 24 Taxes 
688 (1946); Maduro, Section 126, 1 Jour. Am. 
Soe. C.L.U. 361 (1947); Freyburger, Employee 
Benefit Plans — Taxability of Death Benefits, 23 
Taxes 962 (1945); Note, Income in Respect of 
Decedents: The Scope of Section 126, 65 Harv. L. 
Rev. 1024 (1952). 

‘The present definition is in Sec. 22. It has not 
varied materially through the years, except as re- 
Sects particular items accorded special statutory 
treatment. 


‘The quoted words are from present Reg. 111, 
See, 29.22 (a) -1. 
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MARVIN K. COLLIE 


Houston, Texas; Chairman 


income from such property. Third was 
the rule respecting “accounting periods,” 
which in effect rendered taxable only 
those gains or profits received or realized 
during the accounting period in the case 
of a taxpayer reporting on the cash basis 
and only those accrued during an ac- 
counting period by a taxpayer reporting 
on the accrual basis.5 Finally, there was 
the rule according a new basis to prop- 
erty acquired by a decedent’s successors 
for purposes of computing gain or loss. 


Early rulings confirmed that there 
were includible in the final return for 
the decedent only those items of income 
and deductions for the period up to the 
date of his death,? determined according 
to the dccounting basis (cash or accrual) 
followed by the decedent during his 
life.8 On the other hand, accruals of in- 
come at the death of a cash basis tax- 
payer formed part of the capital of his 
estate, received by his successors by in- 
heritance or descent, and hence were not 
taxable as income,® except to the extent 


4The phraseology was not changed materially un- 
til the Revenue Act of 1942, when a further pro- 
vision was inserted that “‘in case the . . . bequest, 
devise or inheritance is of income from property, 
the amount of such income” shall be not excluded. 
The Committee reports indicate that this insertion 
was prompted by the new treatment accorded to 
annuities, that it was intended to incorporate the 
rule of Irwin v. Gavit, 268 U.S. 161 (1925), hold- 
ing that the existing section did not require the 
exclusion from gross income of amounts received 
under a gift, bequest or devise of a right to income 
from property but that it was intended to change 
the rule of Burnet v. Whitehouse, 283 U.S. 148 
(1931) and Helvering v. Pardee, 290 U.S. 365 
(1933) the first holding that amounts were ex- 
cluded from gross income where payments must be 
made in any event, whether or not from corpus, 
and the second holding that accordingly such 
amounts were not deductible by the fiduciary under 
Section 162 in computing the income of the fiduci- 
ary (Report Ways and Means Committee, 77th 
Cong. Ist Sess. H. Rep’t. No. 2333). 


5Provision for returns on either a “cash” or an 
“accrual” basis was introduced by the Revenue Act 
of 1916 and has been included in all subsequent 
acts, the pertinent section now being 42(a). While 
the Revenue Act of 1921 and subsequent acts have 
provided that returns for periods of less than a 
year shall be “placed on an annual basis,”” these 
provisions have been held applicable only in case 
the taxpayer voluntarily changes his accounting 
period and hence inapplicable to the final return 
for a decedent whose return is treated as a return 
for a full year. Bankers Trust Co. v. Bowers, 295 
Fed. 89. See Parlin, “Accruals: to Date of Death 
for Income Tax Purposes,”’ 87 U. of Pa. L. R. 295 
(1939). 

®The present rule fixing the date of death value 
for all property acquired by inheritance or descent 
(Sec. 113(a) (5) was introduced by the Revenue 
Act of 1934. 

7T.D. 1943 (2/4/14); T.D. 2090 (12/14/14); Reg. 
33, Art. 17; Reg. 45, Art. 421. 

80.D. 454, 2 CB 170; T.D. 2570 (11/6/17) Held, 
Ezr., Dec. 1156, 3 BTA 408, Acq. V-1 CB 3. 


®Burnet v. Logan, 283 U.S. 404 (1981); Safe 





of any gain over the basis to the suc- 
cessors.10 


Thus, accruals of income in the case 
of a cash basis decedent escaped tax- 
ation, with unfair discrimination against 
a decedent who happened to report on an 
accrual basis.11 Further, there were sit- 
uations where the capital or labor pro- 
ductive of income had already been de- 
voted in whole or in part prior to the 
taxpayer’s death but the right to the 
income had not yet matured to an 
extent sufficient to justify the accrual of 
the income in accordance with recognized 
business and accounting principles. In 
these situations, the income escaped tax- 
ation whether the decedent was on a 
cash or an accrual basis.12 


Section 42 of the Revenue Act of 1934 
purported to deal only with the problem 
by requiring the inclusion in the de- 
cedent’s final return of “amounts ac- 
crued up to the date of his death.” A 
corresponding change was made in Sec- 
tion 43 respecting deductions. However, 
the Supreme Court stated!3 that while 
no change was made by the Act in the 
definition of “accrued” as contained in 


Deposit and Trust Co. of Baltimore v. U. S.; 64 
Ct. Cls. 697; G.C.M. 4983, VII-2 CB 136; G.C.M. 
8826, IX-2 CB 194, modifying IT 1563, II-1 CB 49. 
Cf. Bull v. U. S., 295 U.S. 247 (1935) where in the 
case of partnership earnings after the decedent’s 
death paid to his estate under a contract, such 
earnings were taxed as ordinary income. See Par- 
lin, note 5; Income in Respect of Decedents; the 
Scope of Section 126, note 1. 


10Burnet v. Logan, note 9; Eldredge v. U. S., 31 
Fed. (2d) 924 (1929); Vanderbilt, Exrs., 11 BTA 
291, Acq. VII-2 CB 41; Clark Exr., 12 BTA 425, 
Acq. VIII-1 CB 9; 30 O.D. 1112, 5 CB 55, Cf. 
United States v. Carter, 19 Fed. (2d) 121 (C.C.A. 
5, 1927) (mo tax even though receipts exceeded 
estate tax value). See discussion in Graham v. 
Wood, 26 BTA 533, 540-41 and Income in Respect 
of Decedents: The Scope of Section 126, note 1. 


110.D. 454, 2 CB 170; T.D. 2570, 11/6/17, and 
see Parlin, note 5. 


12Seattle-First National Bank (Estate of Cum- 
mings) v. Hendrickson, 24 Fed. Supp. 256; app. 
dism. (C.C.A. 9, 1939) 100 Fed. (2d) 1015 (in- 
surance renewal commissions); Lillian O. Fehr- 
man, Executrixz, 38 BTA 37; G.C.M. 21040, CB 
1939-1, p. 242, revoking G.C.M. 16121, CB June 
1936, p. 11 (compensation under profit sharing 
contract not determined until after death); Loe 
M. R. Peyton, 44 BTA 1246 (attorneys fees un- 
earned at death and paid as a moral obligation); 
Estate of Alldis, 46 BTA 1171, aff’d. (C.C.A. 6, 
1944) 140 Fed. (2d) 885, W. H. Kilpatrick, (C.C.A. 
6, 1944) (cash consideration for decedent’s interest 
in employee’s trust); Estate of Burnett, 2 T.C. 897, 
petition for review dismissed (C.C.A, 5, 1944) 33 
AFTR 1614 (unsold feed and cattle); Est. of 
Archer, 47 BTA 228 (amount received by estate 
in settlement of disputed claim); Putnam’s Estate, 
324 U.S. 393 (dividends declared prior to death of 
cash basis taxpayer but payable to stockholders of 
record after death). 


1Helvering v. Enright, 312 U.S. 636 (1941); 
Pfaff v. Comm., 312 U.S. 646 (1941). 
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prior Revenue Acts, still it appeared ob- 
vious that the definition was _ inap- 
plicable to Section 42, as amended, since 
a taxpayer on the cash basis could not 
have an accrual “method of accounting,” 
which, according to the definition, furn- 
ished the basis for determining accruals. 
Referring then to a Congressional intent 
“to cover into income the assets of de- 
cedents, earned during their life and un- 
reported as income, which on a cash re- 
turn, would appear in the estate re- 
turns” (italics supplied), the Court held 
a decedent’s share of uncollected accounts 
and unfinished work of a partnership and 
the fair value of a deceased partner’s in- 
terest in the accounts of a medical part- 
nership were includible as income in the 


decedents’ final returns. These and sim- 
ilar holdings of lower courts!* extended 
the term “accrued” beyond any prior or 
business and accounting concept of the 
word. 

Thus, the 1934 Act not only pyramided 
and taxed in one year amounts which, 
had the decedent survived, would fre- 
quently have been spread out through 
the years and taxed at lower brackets 
but also it introduced a novel, uncertain 


14See for example Estate of Wickersham, 44 BTA 
619 (petition for review dism. CCA 2 - 10/1/41) 
value of interest in law partnership’s uncollected 
accounts and unfinished business and guardian’s 
commissions; C. T. Bach & Girard Trust Co. v. 
Rothensies, 124 Fed. (2d) 306 (C.C.A. 3, 1941) in- 
come of beneficiary of spendthrift trust; Estate of 
Kirchener, 46 BTA 568 (value of interest in em- 
ployee’s profit sharing trust). 


THE BANK FOR ALL THE PEOPLE 


CONDENSED STATEMENT OF CONDITION, SEPTEMBER 30, 1952 


ASSETS 


Cash on Hand and in Banks .. . 
United States Government Securities 


State, Municipal and Other Securities, including Stock of 


the Federal Reserve Bank 
Loans and Discounts . 
Bank Premises. . 
Other Real Estate 
Other Assets 





$ 234,505,300.20 
417,329,700.17 


143,280,212.43 
454,646,980.89 
3,363,342.31 
1.00 
4,716,932.58 


$1,257,842,469.58 


LIABILITIES 


Capital Stock 

ee 4. &..*. 

Undivided Profits . ese 
Reserve for Contingencies . . . . 


DEPOSITS 
Commercial and Savings . 
Estates and Corporate Trust 
Accrued Taxes, Interest, ete. . 
Other Liabilities 


$ 17,500,000.00 


42,500,000.00 

8,962,576.29 

3,000,000.00 
Capital Funds $ 71,962,576.29 

$1,144,854,334.03 
29,868,220.80 1,174,722,554.83 
eee er ar 8,565,656.95 
ee 2,591,681.51 
$1,257,842,469.58 


United States Government Securities carried at $116,257,575.80 are pledged to secure U. S. Govern- 
ment Deposits and other Public Funds and for other purposes as required or permitted by law. 


Assets are shown NET after deducting Valuation Reserves 
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and (from a business and accounting 
point of view) unacceptable concept of 
“accruals,” entailing an encroachment 
on the basic policy against taxing gains 
which are inchoate and conjectural and 
the proceeds of which may be needed for 
payment of the tax. 


CoMES SECTION 126 


This then was the background of basic 
principles and practical experience un- 
derlying Section 126. The meat and per- 
haps the most difficult part of Section 
126 is contained in the opening sentence 
which says “The amount of all items of 
gross income in respect of a decedent 
which are not properly includible in re. 
spect of the taxable period in which falls 
the date of his death or a prior period, 
shall be included in the gross income, 
for the taxable year when received, of” 
the one who receives the right of it.15 

The Regulations point out that the de. 
cedent’s return for the last period of 
his life is computed under whatever 
method of accounting he followed during 
his lifetime, even though amounts to 
which he is entitled are not includible 
in that or any prior income tax return. 
In the case of a cash basis decedent all 
accrued income would thus be excluded. 
In the case of an accrual basis decedent, 
then, would be excluded contingent items 
which had not been accrued by the de- 
cedent and all items which were accrued 
in the last taxable year of the decedent 
solely by reason of his death, with one 
exception, and that is, if the decedent 
was a member of a partnership, his share 
of the partnership income for the part- 
nership year ending with its dissolution 
on account of his death is includible. 

The approved accounting practice of 
the partnership is not affected. For ex- 
ample, if a law partnership on the ac- 
crual basis is entitled to certain con- 
tingent fees which are accrued only upon 
completion of the cases involved, such 
partnership will compute its income for 
the year ending with its dissolution on 
account of the death of the decedent with- 
out accruing any such contingent fees 
in uncompleted cases.16 

The next point made by the Regula- 
tions is the fact that Sec. 126 income is 
includible by the successors when re- 
ceived, regardless of whether they are on 
the cash basis or not. In the great ma- 
jority of cases the estate will be the one 
who receives the Sec. 126 income. Hovw- 
ever, if, for example, a decedent on the 
cash basis was entitled, at his death, to 
a large salary payment, to be made in 
equal installments over five years, and 


15In some cases the assertion of tax under Se 
tion 126 may not be too significant, for the income 
might be taxable in any event under the general 
provisions of Section 22. Here the application of 
Section 126 may be to the taxpayer’s advantage if 
it enables him to secure deductions which might 
not otherwise be allowable. See Section 126(b) 
and (c). In other cases, however, there may be 1 
basis for taxation under any provision other that 
Section 126. 


Cf, Enright and Pfaff, note 13. 
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his estate, after collecting two install- 
ments, distributed the right to the re- 
maining installments to the residuary 
legatee, the residuary legatee would have 
to include each of the three remaining 
installments as and when received by 
him, 

Another group of persons placed in the 
same position as the decedent with re- 
spect to Sec. 126 income are those who 
acquire the right to such income by 
reason of the death of the decedent. One 
example is the case of a husband and 
wife who are co-owners of a defense 
pond. They did not report the periodic 
increment in value currently. When the 
wife collects the proceeds at maturity, 
after the husband’s death, the interest 
for the entire life of the bond is taxable 
to her in the year and not just the in- 
terest accruing after her husband’s death. 


The second example is the case of a 
partner whose partnership agreement 
provided that upon his death his interest 
would pass to the surviving partners in 
exchange for payments to be made by 
them to his widow. Upon his death, the 
payments by the surviving partners are 
not includible in the widow’s income, 
except to the extent that they represent 
decedent’s share of the proportion of 
income from unfinished partnership bus- 
iness earned prior to his death.17 The 
current regulations, as amended by T. D. 
5459, make it clear that there is no tax 
liability in connection with appreciation 
in the value of partnership assets. The 
Regulations do make a qualifying state- 
ment, however, to the effect that if pay- 
ments by a surviving partner are at- 
tributable to a sale of the interest of 
the deceased partner consummated prior 
to his death, the gain will be recognized, 
even though payment could not be made 
until after his death. This language is 
confusing for it is difficult to envisage 
the type of situation aimed at. Certainly 
asale of a partner’s interest could not 
he considered consummated if it were 
to be effective only upon his death. 





RENEWAL COMMISSIONS 


The usual life insurance agent’s con- 
tract contains deferred compensation pro- 
visions which normally require payments 
to the life insurance agent or his bene- 
feiaries of renewal commissions earned 
om the policies sold by him for the nine 
year period following either his death or 
retirement. The commuted value of these 
tmmissions are an asset of his estate 
for Federal estate tax purposes. The 





"Girard Trust Co. v. U. S., 182 F. (2d) 921 
(C.C.A. 3, 1950). In Section 109 of H. R. 6712, 
The Revenue Revision Bill of 1948 which passed 
the House but failed of enactment, the solution 
breposed was to tax the postdeath payments to the 
@tate or other successor under Section 126 and 
ttelude such sums from the surviving partner’s 
Mome, except for such part as shall have been 
tid on account of the decedent’s interest in prop- 
ety having an unadjusted basis in excess of zero. 
This would have covered payments for good will 
cept in the unusual case where it might have 
hen purchased by the partnership. 
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amounts received by him or his bene- 
ficiaries are taxable to him or his bene- 
ficiaries as income. If this income is re- 
ceived by his widow, it is taxable to her 
under Section 126. 

The problem created by Section 126 
was the income taxability of the right to 
these renewal commissions by those who 
succeed to the right upon the death of 
the first beneficiary other than the agent 
himself. Assume that the fair value of 
renewal commissions at the time of the 
death of the insurance agent amounts 
to $200,000 and by his will he has be- 
queathed the right to these renewal com- 
missions outright to his wife. Assume 
that the wife survives for only a short 
period of time and the value of the right 



























































































































































































to receive these insurance renewal com- 
missions amounts to $150,000. The Reg- 
ulations have consistently held that “if 
the right to receive the income is dis- 
posed of, as by gift or bequest, the fair 
market value of such right at the time 
of such disposition must be included in 
the gross income of the donor, testator, 
or other transferor.”18 The entire amount 
of $150,000 would thus be includible in 
the widow’s final return as income under 
Section 126(a). However; in a recent 
ruling!® the Bureau has stated that 


18Reg. 111, Sec. 29.126-1. 


Ruling letter dated December 21, 1951 and 
signed by E. I. McLarney, Deputy Commissioner, 
1952 Vol. 5 CCH Standard Federal Tax Reporter, 
para. 6221. 
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market value of more than a billion dollars. 
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income tax does not accrue on the fair 
market value of the remainder of the 
renewal commissions transmitted by rea- 
son of death. The value of the remaining 
renewal commissions would, however, be 
includible in the gross estate for Federal 
estate tax purposes. The ruling is lim- 
ited to transmission at death and does 
not include transfer by gift or any other 
assignment; yet, even as limited it is 
difficult to find any warrant for the rul- 
ing or to reconcile it with the Regula- 
tions or the Statute. 

It has been the practice of some to 
make insurance renewal commissions the 
subject of a testamentary trust under the 
agent’s will so that successive beneficiar- 
ies could be named in order to avoid the 


possible multiple impact of Section 
126(a). Although the ruling letter above 
cited would appear to remove the need for 
such an arrangement, it is believed that 
it is still wise to handle the matter in 
that way since Bureau rulings are not 
binding in other cases and especially 
since the ruling appears to be on weak 
ground. 

The Regulations point out what would 
seem to be quite clear, that Section 126 
income does not take its basis under 
Section 113(a) (5) which gives to proper- 
ty of a decedent a new basis, viz., fair 
market value at date of death. 


PLANNING SECTION 126 INCOME 
Section 126 has not been adequately 
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utilized by estate planners. There are 
many instances where the right to Sec. 
tion 126 income can appropriately be 
given to low tax bracket beneficiaries 
with resultant income tax savings.?° 


One of the first cases involving Sec. 
tion 126 was Estate of Basch.21 Decedent 
who had always filed on a cash basis died 
on January 2, 1943. His employment con. 
tract provided, in addition to a stated 
salary, that he was to get a certain per. 
centage of the annual net profits of the 
company as determined by the com. 
pany’s certified public accountant. This 
amount was determined in February, 
1943, and entered in the company’s books 
as of January 1, 1943 under the heading 
of “bonus payable.” It was actually paid 
to the estate later in the year. 


A final individual tax return was filed 
on behalf of the decedent for the tax. 
able period covering January 1 and 2, 
1943, and the bonus was reported in that 
return. The Government claimed that the 
estate should have reported it. The same 
position was taken with respect to a 
commission awarded by a Surrogate for 
decedent’s services up to the time of his 
death as co-trustee of an estate. 


The Tax Court’s approach was as fol- 
lows: The only theory upon which the 
items could properly be included in de- 
cedent’s income was under the doctrine of 
constructive receipt. The circumstances, 
the Tax Court felt, did not justify the 
application of that doctrine. It was 
simply assumed that if the items were 
not includible in decedent’s income, they 
must be taxed to the estate, since the 
estate rightfully received them. There 
was thus no extended consideration of 
Section 126 except that the constitution- 
ality of the Section as applied in that 
case was upheld. 


A bonus case which dealt more spe- 
cifically with the issue under Section 126 
was Estate of O’Daniel.2* Under the 
bonus plan no employee had any enforce- 
able right to any allotment for the cur- 
rent year until his share was designated 
by the proper officer. Decedent died 
November 3, 1943 and no share of the 
bonus for 1943 was designated for the 
decedent until March, 1944, when the 
amount was paid to his estate. The Com- 
missioner taxed the amount to the estate 
both under Section 22(a) and Section 
126. The Second Circuit, in affirming the 
Tax Court’s decision sustaining the Com- 
missioner, said that the result was sup- 
ported by subdivision (3) of Section 
126 (a) which says that “the amount 
includible in gross income *** shall be 
considered in the hands of the estate *** 
to have the character which it would 


20See Maduro, Section 126, 1 Jour. Am. Soe. 
C.L.U. 361 (1947). 


19 T.C. 627. 


2210 T.C. 631, aff'd (C.A. 2d, 1949) 173 F. (2d) 
966. 
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have had in the hands of the decedent if 
the decedent had lived and received such 
amount.” 

The Court’s approach would seem to be 
questionable for under standard canons 
of statutory construction subdivision (3) 
would not seem to be applicable until 
the taxability of income to the estate had 
first been established under subdivision 
(1). Nevertheless, the Court made it 
quite clear that the right referred to in 
Section 126(a) (1) (A) is not necessarily 
a legally enforceable right “but merely 
any right derived through his services 
rendered while living.” (italics sup- 
plied). The bonus was derived through 
rights decedent had acquired, which even 
if not fixed at the time of his death, 
were then expectancies which later bore 
fruit.23 


It has been suggested that the words 
“gross income in respect of a decedent” 
should be construed merely to put cash 
and accrual basis taxpayers in the same 
position. Under this interpretation Sec- 
tion 126 would apply only to amounts 
actually realized by the decedent but not 
reported by him due to the fact that he 
was on the cash basis and had not yet 
received the amounts. The legislative his- 
tory, however, indicates that Congress 
accepted the decision in the Enright 
case24 which extended the term “accrual” 
beyond any acceptable accounting defini- 
tion of the term. 


OTHER APPLICATIONS OF SECTION 


If Congress had intended to limit the 
scope of Section 126 to compensation for 
personal services it could certainly have 
chosen more suitable language. Most of 
the cases under Section 126 have in- 
volved compensation for personal services 
or related items such as bonuses or pay- 
ments under pension plans. Neverthe- 
less, the section has not been so restrict- 
ed. For example, in Dixon v. U. S.25 
Section 126 was applied to accounts re- 
ceivable of a decedent sold by his estate.26 


In Rose J. Linde,27 decedent, a grape 
grower, held interests in certain cooper- 
ative wine pools. He retained title as the 
cooperative processed the grapes into 
wine products and until it sold the prod- 
ucts, at which time he received payment. 
In 1944, after decedent’s death, his estate 
received some of the proceeds which it 
turned over to the decedent’s widow as 
sole legatee under the will, and in 1945 





2Cf. language in Estate of Remington, 9 T.C. 
99, to the effect that the amounts received by the 
estate were the fruits of decedent’s efforts. See also 
Loe M. R. Peyton, 44 BTA 1246, and Estate of 
Kirchner, note 14, decided under Section 42 prior 
to the enactment of Section 126. 

*Note 13. 


%(E.D. Ky., 1950) 96 F. Supp. 986. 


*See also Estate of Remington, note 23; Estate 
of Burnet, 2 T.C. 897 (unsuccessful attempt by 
Commissioner under Section 42 to tax the value of 
raised feed and live stock in a decedent farmer’s 
last return); Estate of Sarah L. Narischkine, 14 
TC. 1128 (receipt by estate of arrearages of pe- 
Niodic alimony payments due decedent). 

"17 T.C. No. 63. 
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the cooperative paid decedent’s widow 
the proceeds from the 1945 liquidation of 
other wine pools. The Commissioner 
sought to tax the widow on the entire 
amount under Section 126. As to the 
proceeds distributed to petitioner by the 
estate in 1944, the Tax Court said that 
they constituted corpus and hence were 
not taxable income.?8 


The principal question, however, re- 
lated to the proceeds received by peti- 


2The Court relied upon Estate of Ralph R. 
Huesman, 16 TC 656. There the estate sought a 
deduction for Section 126 income received by it 
and currently distributed to a beneficiary, and the 
Court held that it was not entitled to a Section 162 
deduction since the Section 126 income was not 
income of the estate but its corpus. 


tioner from the cooperative. The Commis- 
sioner argued that they consisted of de- 
ferred purchase payments for grapes 
sold by the decedent to the cooperative 
during his lifetime. The Court, however, 
found that the parties never intended a 
sale of grapes to take place. Since the 
sales were not made during decedent’s 
lifetime there could not be any dis- 
tributable proceeds due him when he 
died. The Court therefore held that no 
right to income from this source arose 
during the decedent’s life, and the pro- 
ceeds paid to the petitioner did not con- 
stitute income to her under Section 126. 


According to the Court what the peti- 
tioner acquired under decedent’s will 
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were equitable property interests in the 
grapes or wine products in the pools and 
a right to share in the net proceeds of 
any sales of those products. Since peti- 
tioner acquired those interests by be- 
quest, her basis for determination of 
gain or loss on the sale of the products 
of the pools was the fair market value 
of the interests when she acquired them. 
Implicit in the opinion is the notion that 
so long as the sale was not completed 
during decedent’s lifetime, Section 126 
can have no application — this even 
though the production of the income was 
due almost entirely to the activity of 
decedent in the business in which he was 
engaged during his lifetime.*® This would 
seem to rule out any attempt to apply 
Section 126 to the proceeds of any sale 
of tangible property which was received 
from the decedent subject to a contract 
of sale, even though the successor could 
obtain specific performance and even 


Jt is interesting to note, however, that the pro- 
posal contained in Section 137 of H. R. 6712, 
supra, would have made the fair market value of 
stock received upon the exercise of an employee 
stock option, an “item of gross income in respect 
of the decedent” within the meaning of Section 
126, to the extent that it exceeded the option price. 
The result would have been to tax as compensa- 
tion the appreciation of the stock to the date of 
death, which at least up until now has been con- 
sidered not subject to income tax. The American 
Bar Association has endorsed an amendment to 
the Internal Revenue Code exempting from the 
estate tax the interest of an employee in a quali- 
fied pension or profit sharing plan. 


though no substantial effort were re- 
quired on his part. 

The principal danger inherent in the 
present uncertainty as to the exact scope 
of Section 126 would seem to lie in the 
area of Section 113(a) (5), fixing the 
date of death value for all property ac- 
quired by inheritance or descent. Con- 
gress apparently did not wish to fix the 
scope of Section 126 too rigidly, but de- 
sired that the Courts might delineate the 
inclusions and exclusions necessary to 
eliminate in an equitable manner the ef- 
fects of death on income taxation. 

Obviously Congress did not intend that 
the scope of Section 126 should be so 
broad as to emasculate Section 113(a) 
(5), for Congress has expressly refused 
to change the rule of the latter section. 
This reluctance is in no small measure 
due to the reliance taxpayers have placed 
on that section over the years. Taxpayers 
with appreciated property have foregone 
the opportunity to dispose of it at a 
profit and perhaps reinvest the proceeds, 
just so that they might pass the property 
on without an income tax on the appre- 
ciation. Furthermore, Section 126 is not 
designed to handle property which has 
a basis in decedent’s hands. For example, 
it does not seem adapted to handle sit- 
uations in which there might be a loss.3° 


Sot has been suggested that if Congress meant 
to include in Section 126 items with basis, which 
raises the possibility of loss, it would have dealt 


The fact remains that property with 
basis must have been contemplated under 
Section 126 since the statute expressly 
states that amounts shall have the same 
character (capital gain or ordinary in- 
come) as they would have had in the 
hands of the decedent. 

It may well be that clarifying amend. 
ments will be needed to resolve the in- 
evitable overlapping of the two pro. 
visions, but in the absence of such legis- 
lation it is to be hoped that the courts 
will steer a proper course between the 
two sections that will not vitiate the Con- 
gressional mandate implicit in the reten- 
tion of Section 113(a) (5). 


[Committee members: Charles T. Akre, 
Washington, D. C.; Byron E. Bronston, 
Chicago; Raymond E. Cookston, Cleve. 
land; George F. Elmendorf, Los Angeles; 
Herbert R. Elsas, Atlanta; Paul E. Far- 
rier, Chicago; Esther Glantz, New York; 
J. Quincy Hunsicker III, New York; A. 
R. Kimbrough, Los Angeles; Barton H. 
Kuhns, Omaha; Charles Looker, New 
York; Martin M. Lore, New York; Cath- 
erine G. McGuire, Columbus, Ohio; Dan- 
iel J. Reidy, New York; Leroy E. Rod- 
man, New York; Rudolph O. Schwartz, 
Manitowoc, Wisc.; William L. West, 
Cleveland. ] 


with the problem more completely, providing for 
carry-over of decedent’s basis even where gross in- 
come was not received. Income in Respect of De- 
cedents; the Scope of Section 126, note 1. 
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FIDUCIARY LAW and PROCEDURE 






STOCK BEQUESTS - APPRAISERS - “TANGIBLE PERSONALTY” 
- PERPETUITIES - RENUNCIATION BY HEIR 


EFFECT OF CORPORATE FINANCE ON 
SPECIFIC BEQUESTS OF “STOCK” 


gee EVOLUTION OF CORPORATE FINANCE 
and the resulting development of 
financing devices affecting the corporate 
financial structure has had a profound 
effect upon the law relating to specific 
bequests of shares of stock and on cor- 
porate interests represented by shares of 
stock. Before business practices devel- 
oped to the point of making the testator’s 
true intent nearly impossible to deter- 
mine — in many cases because of the un- 
anticipated circumstance of financial 
structural change occurring — the law 
could be stated simply and with great 
definiteness. It is so set forth in Page on 
Wills (3rd Edition), Section 1599c as 
follows: 


“A specific gift of stock carries all 
dividends whether of stock or cash 
declared after testator’s death, even if 
earned before; but not dividends de- 
clared before testator’s death.” 


“A gift of a certain number of tes- 
tator’s shares does not pass a stock 
dividend declared after the will was 
made and before testator died in the 
absence of some affirmative indication 
of an intent to do so, nor does it pass 
shares in subsidiary companies which 
were divided among the stockholders 
of the principal company in accord- 
ance with the decree of court.” 


This doctrine may still be considered 
the majority rule. See Sherman v. Riley, 
43 R.I. 202, 110 A. 629 (1920). This or- 
thodox result must be premised on not 
only the lack of specific direction or dis- 
cernible intent to the contrary but on a 
definition of stock in its narrowest sense. 
The testator might just as well have de- 
scribed the bequest as the certain certifi- 
cates now registered in my name. See 
Hicks v. Kerr, 132 Md. 693, 104 A. 426 
(1918). The presumption as set out by 
the general rule is against defining 
“stock” in terms of a proportionate cor- 
porate interest. 


Inroads Upon Classic Definition 


While in the case of stock dividends, a 
presumption was operative to the detri- 
ment of the specific legatee, a contrary 
rule — apparently premised upon a pro- 
portionate interest definition — has been 
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well established in the case of a stock 
split. For example, where a testator held 
corporate shares and where, without any 
change in the ownership of the stock, but 
merely by a split-up of the shares, the 
number of shares held by each stock- 
holder was changed, it’ seemed clear to 
the majority of courts that merely a 
nominal or formal change not effecting 
an ademption had been accomplished. In 
effect, the proportional interest which the 
testator held in the corporate assets re- 
mained the same. Therefore, the subject 
matter of the bequest was not extin- 
guished and the specific legatee took the 
increased number of shares. Fidelity 
Title and Trust Co. v. Young, 101 Conn. 
359, 125 A. 871 (1924); Hechler v. 
Young, 264 Ill. App. 34 (1931); Bireley 
v. United Lutheran Church, 239 Ky. 82, 
89 S.W. (2d) 203 (1931); In re Mandele, 
252 Mich. 375, 233 N.W. 230 (1930); In 
re Martin, 252 N.Y. 582, 170 N.E. 151 
(1929) ; Garabrant v. Callaway, 113 N.J. 
Eq. 424, 167 A. 1 (1933). 


If the proportionate interest definition 
should control in the case of a stock split, 
it would seem equally as valid in the case 
of a stock dividend. Nevertheless, con- 
trary presumptions limited the specific 
legatee’s expectancy, making the value of 
the legacy dependent not on the testator’s 
draftsman but on the form of change in 
financial structure adopted by the cor- 
poration in question. The judicial distinc- 
tion between the case of stock split and 
stock dividend, real or illusory, was set 
out in Griffith v. Adams, 106 Conn. 19, 
137 A. 20 (1927). The bequest was “Cer- 
tain of the shares of corporation capital 
stock constituting a portion of my estate 
I give and bequeath as follows.” The is- 
sue was whether the specific legatees 
took, in addition to the listed stock, divi- 
dends which accrued between the date 
of the Will and of the testator’s death. 
The Court distinguished stock split cases 
on the grounds that where a stock split 
is in issue there is identity between the 
original shares and the increased shares 
whereas such identity does not exist in 
the case of a stock dividend. It would 
seem, however, that the underlying and 
controlling issue was whether what was 
to be similarly identified was the par- 
ticular shares or certificates or the pro- 
portionate interest represented thereby. 











The New Jersey court in 1930 failed 
to draw a distinction, or more probably 
recognized there was no substantial dis- 
tinction, between stock dividends and 
stock splits and, in a case involving both, 
followed what has heretofore been re- 
ferred to as the proportional interest 
definition. In Chase National Bank ». 
Deichmiller, 107 N.J. Eq. 379, 152 A, 
697 (1930), both stock splits and stock 
dividends during the testator’s lifetime 
increased the holdings of the testator 
from 800 shares at the date of execution 
of the will to 3000 shares at the date of 
testator’s death. In interpreting a be- 
quest of certain stock “which I now own 
or possess or in case I shall not own or 
possess same at the time of my decease 
its equivalent in cash or securities at 
market value at time of my decease...” 
the Court stated: 

“The acts of the corporation in in- 
creasing the number of shares issued, 
merely by multiplying the shares of 
stock outstanding by 3% without any 
increase in net assets, had no other 
result than this, that the interest in 
the corporation which theretofore had 
been represented by one share of stock 
was thereafter represented by 3% 
shares of the new stock. The thing be- 
queathed, then, the interest in the cor- 
poration represented by 800 shares of 
stock at the time of executing the will, 
was still owned and possessed by tes- 
tator at the time of his death, slightly 
changed in form (being then repre- 
sented by 3000 shares of stock), but 
not sufficiently changed to indicate a 
change of testamentary intent. The 
bequest in the will, therefore, must be 
deemed to carry the thing bequeathed 
in its altered form (i.e., the 3000 
shares) .” 


Trend Toward New Rule 


In Butler v. Dobbins, 142 Me. 383, 53 
A. (2d) 270 (1947), a bequest of 65 
shares of stock to three legatees, 21 to 
A, 21 to B, and the residue to C, was 
rendered ambiguous by the declaration 
of a stock dividend prior to the testator’s 
death. The court held in favor of the 
specific legatees declaring that the testa- 
trix “was concerned with twenty-one 
shares only in so far as they represented 
one-third, or approximately that, of her 
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| interest in the bank . . . Action taken 

by the bank in reorganizing its capital 

| structure should not result in defeating 
the purpose of the testatrix.” Emphasis 
was placed upon the fact that the be- 
quests to A, B and C were intended to 
dispose of the testatrix’ entire corporate 
interest as in Gorham v. Chadwick, 135 
Me. 479, 200 A. 500 (1938), where, how- 
ever, there was but a single legatee of 
the shares there in issue. The court, indi- 
cating that a difference in the number of 
legatees was of no consequence, said, 
“« .. but what difference does it make 
that (the testatrix) intended to give it 
all to one person or all to three persons 
in approximate equal shares?” 

Is it not, however, the unusual case 
where a draftsman does not intend to 
dispose of the testator’s entire estate? 
And if the number of legatees is insig- 
nificant is not the fact of their taking 
equal or unequal shares likewise insig- 
nifieant? 

In In re Good, 145 Misc. 4381, 260 
N.Y.S. 292 (1932), the court similarly 
found a bequest of “my stock” and “all 
my stock” to include dividends declared 
prior to the testatrix’ death though she 
stated the number of shares she then 
held was “the amount now held by me 
being 51 shares.” The court held that the 
wording indicated she regarded the num- 
ber as tentative to be increased or de- 
creased as she saw fit. 


In Hinners Will, 216 Wis. 294, 257 
N.W. 148 (1934), it was held that a 
dividend in preferred stock followed a 
specific bequest of certain common stock 
upon which it was declared. The general 
rule was distinguished on the basis that 
the issuance of new shares was part of a 
general reorganization of the outstand- 
ing stock and it therefore partook to 
some extent of the nature of a stock 
split. The bequest in issue was of “. 
two hundred oe (225) Duin of 
my stock . 

The many cases on both sides of the 
stock split, stock dividend question were 
reviewed in Succession of Quintero, 209 
La. 279, 24 So. (2d) 589 (1945), where 
the testatrix bequeathed to a certain 
legatee 20 shares of stock, which repre- 
sented the extent of her ownership in the 
corporation in question. During the life- 
time of the testatrix the corporation de- 
clared a 100% dividend out of surplus 
and undivided profits. The Court care- 
fully defined its acceptance of the pro- 
portionate interest concept while distin- 
guishing contrary decisions. On motion 
for rehearing, the Court upheld its orig- 
inal opinion stressing more as a matter 
of law than of intent that the testatrix 
bequeathed not merely. paper certificates 
but the interest in the corporation repre- 
sented by the paper certificates. 


In Morrow v. Detroit Trust Co., 330 
Mich. 635, 48 N.W. (2d) 136 (1951), the 


court appears to have, at least by way 
of dictum, given support to a proportion- 
ate interest definition and to the appar- 
ent trend away from the general rule, 
for it failed to allow subsequent corpo- 
rate action to affect a bequest of stock. 
The testator directed his residuary trus- 
tee to set apart and hold as upon a sep- 
arate trust shares aggregating a total 
par or face value of $25,000. At the date 
of the will par value was $100 and the 
description was therefore of exactly 250 
shares. Subsequently, the authorized 
capital was decreased by 50% and the 
par value of the stock reduced to $50. 
The court held that 250 and not 500 
shares should be set apart by the trustee 
for under the reduced par value of the 
stock the legatee would still receive 
earnings approximating 10% of the tes- 
tator’s estate, approximately the same 
amount as of the date of the will. 


The trend as supported by the recent 
cases seems to be toward the recogni- 
tion of the right of the beneficiary of a 
specific bequest of shares to receive all 
shares and benefits accruing by way of 
stock dividend, i.e., unless a _ testator 
clearly manifests his intent to the con- 
trary the judiciary is inclined to define 
the term “stock” as meaning a propor- 
tionate interest in the capital of a cor- 
poration which the paper or “stock” cer- 
tificate represents or describes. Clearly 
this is the rule where a split-up is in- 
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volved. Furthermore, the distinction be- 
tween the rule or presumption applicable 
to a stock split and that applicable to a 
stock dividend is being progressively 
diminished though the general rule as 
such may still support the distinction to 
which reference has previously been 
made. 


Recommendations 


In order that the draftsman will not 
find himself ultimately frustrated in his 
attempt to record the testator’s “true 
intent” in this area of stock bequests, it 
is strongly recommended that language 
of the most explicit character be em- 
ployed. If it is the testator’s intent to 
bequeath the proportionate interest in a 
corporation represented by a certain 
number of shares of stock at the date of 
execution of the will notwithstanding 
stock dividends, stock splits or other 
change in capitalization, this should be 
clearly and plainly stated in order that 
the size of the bequest, or even the exis- 
tence thereof, will be determined by the 
testator and not by unanticipated corpo- 
rate action or judicial definition. An 
opposite intention should be equally un- 
equivocally expressed. 


PROBATE COURT APPRAISALS 


The Committee believes that the statu- 
tory procedure calling for court-appoint- 
ed probate appraisers has become out- 
moded and causes unnecessary expense 
in the administration of estates. The 
statutes relating to this subject can be 
improved in most states. 


The vast majority of states! have stat- 


1Code of Ala. Title 61, Sec. 193, 189-193; Ariz. 
Code Ann. 38-801; Deering’s Calif. Codes Probate, 
Secs. 604, 605, 607, 609, 14501; Col. Stat. Ann., 
Sec. 174, 235; Gen. Stat. Conn., Sec. 6987; Rev, 
Code Del., Ch. 98, Sec. 31; D. C. Code Title 18-401. 
402 as amended by L 49, PL 125 CH 242, approved 
6-24-49; Fla. Stat., Sec. 733.03, 733.04; Ga. Code, 
Ch. 113-1401, 1414; Ida. Code, Sec. 15-401; Burn’s 
Ind. Stat. Ann., Sec. 6:701, 705; Code of Ia., Sec. 
635:1, 5; Gen. Stat. Kan., Sec. 59:1201 as amended 
by 1951 laws Sec. 143 and Sec. 59:1202, 1207; Ky. 
Rev. Stat., Sec. 395:180 (1), (5); La. Rev. Stat., 
Sec. 9:1421, 1423; Rev. Stat. Maine, Ch. 141, Sec. 
57, 58; Code of Md., Art. 93, Sec. 213-215; Laws 
Mass., Ch. 195, Sec. 5, 6; Minn. Stat., Secs. 525.302, 
.33, .331; Miss. Code, Secs. 540, 541, 542; Mo. Rev. 
Stat. Secs. 58-61, 68-73, Secs. 462-468; Rev. Code 
Mont., Sec. 91.2201, .2202; Rev. Stat. of Neb., Sec. 
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utes requiring the personal representa- 
tive to inventory all real and personal 
property and to have it appraised by 
from two to five disinterested appraisers 
appointed by the probate court. The ap- 
praiser’s fee varies from one half of one 
per cent of the total appraisal to $1.00 
to $5.00 a day plus expenses. 


In the early history of the various 
states, this general rule worked very sat- 
isfactorily, because the wealth of the 
country consisted largely of tangible real 
and personal property, cash, and ac- 
counts receivable. There were no great 
disparities in valuations. The division of 
estates was largely through the family 
settlement. Since the personal represen- 
tative was usually one of the distribu- 
tees, administration necessarily required 
a disinterested appraisal. Furthermore, 
the fees paid were such as to attract in- 
telligent, disinterested people. 


The old rules, however, do not comport 
with modern conditions. Estates at the 
present time consist, except for items re- 
quiring expert appraisal, largely of 
stocks and bonds whose market value at 
the date of death can be readily ascer- 
tained by reference to quoted prices on 
an exchange or an established over-the- 
counter market, bank accounts or depos- 
its in building and loan associations, and 
insurance policies. To pay any sum of 
money for the appraisal of such property 
is an unnecessary expense. The personal 
representative of the estate has the duty 
to check the values of this type of prop- 
erty to see whether the appraisers are 
correct. There would be no additional 
burden imposed on him if he were re- 
quired to make the initial appraisal. In- 
asmuch as the taxing authorities make 


30:401 as amended by L 49 L.B. 127 (2), Sec. 
30:402, 403; Nev. Comp. Laws, Sec. 9685, 9686; 
Rev. Laws N. H., Ch. 353, Secs. 1, 2; Rev. Stat. 
N. J., Ch. 3 A 8-1, 2, 3, 4; N. M. Stat., See. 
33:302-305; N. D. Rev. Code, Sec. 30.1501-30.1503, 
30.1507; Page’s Ohio Rev. Code, Sec. 10509-40 to 
42, 58; Okla. Stat. Title 58, 281, 282; Ore. Comp. 
Laws, Secs. 19.401, 403, 403(a); Penn. Laws 1949, 
Act 121, Sec. 402; Gen. Laws of R. I., Ch. 577-1; 
Code of Laws S. C., Sec. 8987; S. D. Code, Secs. 
35.1201, 1202, 1204; Vernon’s Tex. Stat., Art. 
3406.1, 2; Rev. Stat. Utah, Sec. 102-7-1; Vt. Stat., 
Secs. 2881, 82; Code of Va., Secs. 26:12; 64:126; 
Rev. Code Wash., Sec. 11.44.010; Code of W. Va., 
Sec. 4182, 4133; Wis. Stat., Sec. 312.01; Wyo. 
Comp. Stat., Sec. 6:1301, 1802 as amended by Laws 
of 1949, Ch. 75; Model Probate Code, Sec. 120(b). 
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an independent check of this type of 
property in any event, the elimination 
of court-appointed appraisers here would 
impose no additional burden on them 
either. 

In estates requiring a Federal Estate 
tax return to be filed, the federal regula. 
tions (Regs. 105, Section 81.10(g)) pro. 
vide that certain household and persona] 
effects shall be appraised by an expert 
under oath. In addition, personal repre. 
sentatives find it very advisable to em. 
ploy an expert realtor to appraise rea] 
estate. These expert professional ap. 
praisers cannot be employed for a fee as 
low as is provided for court-appointed 
appraisers. 

The general practice is for the court. 
appointed appraiser merely to record the 
figures given by the various professional 
expert appraisers. The personal repre. 
sentative and his attorney in most in. 
stances prepare the inventory and ap. 
praisal with the assistance of published 
reports and professional expert apprais. 
ers and present the evidence to the court. 
appointed appraisers, who merely sign 
their names to the appraisal so prepared, 
For this formal act they receive the 
statutory fee. 

For the reasons above stated, the work 
of the court-appointed appraiser in the 
moderate or large estate has become, to 
say the least, less burdensome than was 
originally contemplated. Corresponding. 
ly, the fees, particularly when paid ona 
percentage basis, have become relatively 
large. The courts are burdened by those 
desiring to be appointed appraisers. To 
remedy this situation, various expedients 
have been attempted. 


Exception Eliminating Appraisal 
Various states? have statutes provid. 


2Ariz. 38.801 (If entire estate consists of money, 
no appraisement is necessary); Colo., Sec. 235 
(Appraisers not necessary where entire estate is 
real estate or money); Conn., Sec. 6987 (If estate 
consists entirely of cash, no appraisement neces- 
sary); Ida., Sec. 15.404 (If estate entirely consists 
of money, no appraisement necessary); Kan., Sec. 
69.1202 (Appraisement unnecessary where only 
assets are moneys of the United States); Minn, 
Sec. 525.331 (No appraisal required if no property 
other than moneys of the United States); Miss. 
Sec. 548 (Estate consisting solely of cash and 
choses in action need not be appraised, and ap- 
praisals in other estates may be dispensed with 
for good cause shown); Mont., Sec. 91,2204 (If en- 
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jing that if the estate consists entirely of 
cash or consists entirely of cash and 
choses in action or consists solely of 
money deposits in banks, bonds, policies 
of life insurance or securities for money 
or listed stocks, the appraisal may be 
dispensed with either absolutely or in the 
discretion of the court. 


The trouble with these statutes is that 
they do not go far enough. It is a rare 
event for an entire estate to consist sole- 
ly of one or more of the classes of prop- 
erty above described. And because one 
estate consists of one half tangible per- 
sonal property and one half cash and 
another estate consists entirely of cash, 
certainly. does not constitute a sensible 
reason for requiring cash to be appraised 
in the first estate any more than in the 
second. 


Eliminating Court-Appointed Appraiser 


In 1949 the Probate Code of Arkansas 
was amended to provide that the per- 
sonal representative shall prepare, sub- 
scribe, and swear to and file an inven- 
tory “describing each item of property 
in detail and setting out the personal 
representative’s appraisement of the fair 
market value thereof as of the date of 
the death of the decedent.” (Ark. Stats., 
1947, 1951 Cum. Pocket Supp., Section 
62-2301). If any real estate is to be sold, 
it must be appraised, (Section 62-2716), 
and in the case of the sale of personal 


tire estate consists of money, no appraisement 
necessary); Nev., Sec. 9686 (No appraisement re- 
quired if estate consists of money, deposits in 
banks, bonds, policies of life insurance, or securi- 
ties for money or evidences of debt when same is 
equal in value to money); Ohio, Sec. 10509-41 
(Court may order appraisement to be omitted if 
the estate consists wholly of stocks, bonds, moneys, 
deposits or other securities); Okla., Sec. 284 (If 
an estate is entirely of money, no appraisement is 
necessary); S. D., Sec. 35.1204 (If estate consists 
entirely of money, no appraisal necessary); Utah, 
Sec. 102-7-2 (Appraisal not required if whole es- 
tate consists of money); Wash., Sec. 11.44.010 
(Where an estate consists of personal property 
less than $250 exclusive of moneys, bonds, or other 
securities of a fixed value, appraisement may be 
dispensed with); Wis., Sec. 312.01 (When estate 
consists solely of money or securities listed on 
recognized stock exchange, or both, there need be 
no appraisal); Model Probate Code, Sec. 120(c) 
(If estate consists solely of personal assets of defi- 
nitely liquidated values, or of property of neg- 
ligible value, the court may in its discretion accept 
the verified appraisal of the personal representa- 
tive). 


property “the court shall prescribe safe- 
guards to assure that the sale, mortgage, 
lease or exchange is for an adequate con- 
sideration and for the best interest of 
the estate” (Section 62-2711). 


The Committee has been advised that 
the Arkansas Rule has worked well in 
practice and has resulted in the elimina- 
tion of the objections to the General Rule 
previously set forth. Nevertheless, the 
Committee believes that this Rule goes 
too far in eliminating appraisals by dis- 
interested persons of real estate and 
tangible personal property particularly 
where there may be family settlements 
involved. Inasmuch as _ the personal 
representative is frequently personally 
interested in the family settlement, it is 
felt that the legislatures of many states 
would object to eliminating completely 
the independent and disinterested ap- 
praiser. 


New York, North Carolina and 
Tennessee Rule 


Very close to the Arkansas Rule are 
the Rules of New York, North Carolina 
and Tennessee, where there are no statu- 
tory requirements that there be court- 
appointed appraisers, but where the per- 
sonal representative in fact designates 
the values of the assets and is fortified 
by such independent appraisers or docu- 
mentation as he himself may select, al- 
though he may obtain a court order ap- 
proving his selection prior to incurring 
the liability for the payment of an ap- 
praiser’s fee. 


This Rule, like the Arkansas Rule, 
eliminates the basic objection to court- 
appointed appraisers, in that appraisers 
are only paid for such necessary work as 
they do. No one is paid anything for 
making an almost completely useless 
appraisal of assets whose market value 
can be readily determined from the 
newspaper or otherwise. Still, the Com- 
mittee cannot unanimously approve this 
Rule because of the reasons stated in the 
criticism of the Arkansas Rule. 


®McKinney’s Cons. Laws of N. Y. Decedents Es- 
tate Law, Sec. 122; Gen. Stat. N. C., Sec. 28.50; 
Code of Tenn., Secs. 8189 and 1276-8. 
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Illinois Rule 


Under the Illinois Statutes Chapter 
3:325, three appraisers appraise only 
“the goods and chattels.” Bank accounts, 
stocks, and bonds, etc., need not be ap- 
praised. 


The Illinois Rule has worked well and 
apparently covers the chief objection 
which can be raised to the Arkansas 
Rule, in that goods and chattels are ap- 
praised, family settlements being thereby 
facilitated. It is felt, however, that the 
rule requiring appraisals of everything 
has been so well established in many 
states and for such a long period of time 
that many legislatures would hesitate to 
eliminate appraisals covering property 
with no established or readily ascertain- 
able market. 


Michigan Rule 


The Michigan Statute was amended in 
1949 (Section 707.2 as amended by L. 
1949, Act 51 approved April 7, 1949) to 
provide “To the extent that the assets 
shall consist of cash, obligations of the 
United States of America, or stocks, 
bonds, notes or debentures listed on 
recognized securities exchanges, no ap- 
praisement thereof shall be required or 
made, and the fiduciary shall designate 
opposite such items the market value 
thereof as of the date of death of the 
deceased or the date of appointment of 
the guardian as the case may be.” 

The Michigan Rule has gone a long 
way in taking the profit out of the busi- 
ness of being a court appraiser, and the 
members of the Michigan bar and pro- 
bate bench who were contacted were un- 
animous in their approval of the Michi- 
gan Rule. 

The Committee feels that the Michigan 
Rule could be broadened in several re- 
spects to include more property which 
need not be appraised. 


First, there are many securities traded 
over-the-counter which probably embrace 
almost as large a number of securities 
as those listed on a stock exchange. Ac- 
curate and easily accessible records, such 
as the National Stock Summary and the 
National Bond Summary, are available 
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with respect to most of these securities. 
Consequently, the Committee feels that 
the Michigan statute could be amplified 
by including stocks, bonds, notes, or 
debentures regularly quoted in any reg- 
ional or national over-the-counter mar- 
ket. 

Second, insurance is frequently pay- 
able to an estate. The Committee sees no 
reason why there need be an appraisal 
of an insurance policy on the life of the 
decedent. 

Third, estates often include claims, 
choses in action, bills and notes of short- 
term maturity, and bank accounts which 
the personal representative knows will 
be paid at maturity or on demand. To 
require appraisal of these items seems 
unnecessary. Any premium over the face 
amount of the paper which might be de- 
rived on any short-term paper in most 
cases would be less than the appraisal 
fee and the Committee feels that the 
Michigan statute should be broadened so 
that no appraisal would be required with 
respect to any obligations owed to the 
estate whether or not a tangible chose 
which the personal representative may 
elect to appraise at the face value there- 
of. 

Fourth, where the representative of 
the estate has procured a verified ap- 
praisal of certain assets by a disinter- 
ested, professional, expert appraiser as 
required by the federal estate tax regu- 
lations or as deemed advisable by the 
personal representative, to require such 
property to be appraised again by court- 
appointed appraisers involves duplica- 
tion and needless expense. Therefore the 
Committee believes that the Michigan 
statute should be further broadened so 
that no appraisal by a court-appointed 
appraiser should be required with re- 
spect to any assets in the estate covered 
by an appraisal filed with the clerk of 
court and verified by a professional, ex- 
pert appraiser approved by the court. 


Conclusion 


The Committee recommends that leg- 
islation be adopted eliminating apprais- 
als to the extent that they would be elim- 
inated by the Michigan Rule amplified as 
suggested. The Committee believes that, 
if such legislation were adopted, not only 
would large amounts of money be saved 
in the administration of the estates of 
decedents and wards, but also courts 
would be relieved of the burden of ap- 
pointing appraisers and the whole proc- 
ess of estate administration would be 
expedited and improved. 


MEANING OF TANGIBLE PERSONAL 
PROPERTY 


The Committee has undertaken to ex- 
plore the meaning of the term “tangible 
personal property” as it has been used 
in various courts, in an attempt to de- 
termine whether it may be properly used 
as a substitute for the practice, prevail- 
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ing in many quarters, of detailing items 
of a tangible nature. 


Currency 


A leading case having to do with the 
application of the term to money in the 
nature of bank notes is Walton v. Melton, 
184 Va. 111, 34 S.E. (2d) 129 (1945). 
An elderly lady, thought by her neighbors 
to be a very poor person, left “all the 
tangible personal property in my dweil- 
ing house to those of my following nieces 
that may survive me, namely, .. .” and 
“my tract of land on which I now reside 
and all my other property to Robert D. 
Melton .. .” After the testatrix’ death, 
some $6,000 in currency was found in 
her dwelling house, of which several hun- 
dred dollars was in gold and silver coin 
and the rest in bank notes ranging in 
denominations from $1 to $50. She also 
left a savings account of $700 in one of 
the county banks, and furniture and 
household effects in the house of an ap- 
praised value of $326. The dwelling and 
farm were valued at $1,800. There was 
some miscellaneous other personal proper- 
ty, such as garden tools, valued at $8. 


The court came to the conclusion that 
the testatrix intended by the term “tangi- 
ble personal property” to give the money 
to her nieces. They reasoned that the 
testatrix alone knew of the money’s ex- 
istence and location, accurately described 
as “my dwelling house.” All tangible 
property there located was bequeathed 
to her nieces. Furthermore, there was 
doubt that the testatrix, a woman of 
limited education, knew the meaning of 
the word “tangible” and presumably its 
potential limiting effect. Melton, the al- 
ternative taker, although not a kinsman 
of the testatrix, was far from unrecom- 
pensed for past kindnesses. His share, 
if “tangible” excluded the money from 
the niece’s bequest, would be dispropor- 
tionate considering the will as a whole. 

There was a strong dissent, endorsed 
in an excellent comment in 32 Va. L. 
Rev. 201. 


Chattels 


In Frick v. Pennsylvania, 268 U. S. 
473 (1925) Pennsylvania, the state of 
Frick’s domicile, sought to impose a 
transfer or succession tax on certain 
tangible personal property known as 
“the Frick Collection,” especially housed 
in New York City, together with furni- 
ture, household furnishings, automobiles, 
tools, paintings, other objects of art, 
farming implements, etc., in Mr. Frick’s 
house and garage and in his Massachu- 
setts estate. The Supreme Court held 
that since such items of tangible per- 
sonal property had an actual situs out- 
side Pennsylvania, it could impose no 
transfer or succession tax on such items. 


In Appeal of Silverman, 105 Conn. 
192, 134 A. 778 (1926) the Connecticut 
Court had to decide whether certain 
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“Gurney lost his wallet. Luckily there 
wasn’t anything of value in it — just 


items of personal property should be 
considered as tangible personal property 
under the doctrine of the Frick case. 
The State Tax Commissioner sought to 
impose the state’s succession tax upon 
the decedent’s interest in a partnership 
organized and doing business in New 
York. The court, holding that the de. 
cedent’s interest in the partnership was 
a chose in action and hence intangible 
personal property, expressly rejected the 
plaintiff’s argument that the interest was 
of a peculiar nature making it equivalent 
to tangible property. 


Bonds and Choses in Action 


The Connecticut Commissioner had 
also sought to tax certain United States 
Bonds and Treasury Certificates, located 
in New York at the time of the de. 
cedent’s death. The court, in deciding 
that such items of property were tangible 
personal property and not subject to the 
Connecticut Succession Tax, recognized 
first that United States bonds and treas- 
ury certificates are, strictly speaking, 
mere evidences of debts and intangible 
personalty. The court, however, then 
analogized the facts to another situation 
where state and municipal bonds had 
been characterized as a species of tang- 
ible personal property, citing State Taz 
on Foreign-Held Bonds, 15 Wall. 300 
(1872); New Orleans v. Stempel, 175 
U. S. 309 (1899), Westinghouse Electric 
& Mfg. Co. v. Los Angeles County, 188 
Cal. 491, 205 P. 1076 (1922), People ». 
Home Ins. Co., 29 Cal. 534 (1866). The 
court considered that the analogy, cou- 
pled with the Frick case doctrine, caused 
the U. S. bonds and treasury certificates 
to be subject only to a transfer tax in 
New York where they were found and 
nowhere else. In a similar manner 4 
small amount of cash in a New York safe 
deposit box was taxable by New York 
alone. Contrariwise the court found that 
the proceeds of a life insurance policy, 
physically located in New York, were 
subject to the Connecticut succession tax, 
the right there vesting in the decedent's 
personal representative as a creditor. 
Likewise, a New York savings account 
was defined as intangible upon the same 
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STATES 


principle as was the partnership inter- 
est. 

On appeal, sub nom. Blodgett v. Silber- 
man, 277 U. S. 1 (1927), the United 
States Supreme Court reversed the Con- 
necticut court’s classification of the 
United States bonds and certificates, 
holding that such items were intangibles 
subject to the succession tax of the State 
of the decedent’s domicile and rejecting 
the interpretation of the State Tax on 
Foreign-Held Bonds and of New Orleans 
vy. Stempel. Although the Supreme Court 
thus made it clear that governmental 
ponds or certificates are not to be con- 
sidered as tangible personal property, it 
nevertheless upheld such a characteriza- 
tion of the bank notes and coin found in a 
New York safe deposit box in New York 
under the Frick case. 


In Pearson v. McGraw, 308 U. S. 313 
(1931), the Supreme Court had before 
it a case in which the Oregon Supreme 
Court had held that an Oregon statute 
taxing intangibles, as well as tangibles, 
passing by deed or gift made in con- 
templation of the death of the grantor 
was unconstitutional under the 14th 
Amendment, as applied to certain federal 
reserve notes purchased under the direc- 
tion of the decedent, a resident of Ore- 
gan, and transferred by him to an irre- 
vocable trust. Prior to the purchase of 


i the federal reserve notes, there were in 


the possession of an Illinois trust com- 
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pany, certain intangible securities, in- 
cluding stocks and bonds, which in ac- 
cordance with the decedent’s instructions 
were to be liquidated so as to purchase 
$450,000 of the federal reserve notes 
which, after the transfer in trust to the 
trust company, were used pursuant to 
the terms of the trust agreement, to 
purchase bonds and other personal prop- 
erty for the account of the trust. The 
Supreme Court reversed the Oregon 
court’s judgment on the ground that the 
property was “within the jurisdiction of 
the state of Oregon since that jurisdic- 
tion is dependent not on the physical lo- 
cation of the property in the state, but 
on control over the owner.” The series 
of transactions constituted “one inte- 
grated and indivisible transaction — a 
transfer by decedent of intangibles in 
contemplation of death.” In reaching its 
decision, the majority opinion left open 
the question of whether the federal re- 
serve notes were tangible or intangible 
personal property, and in a specially con- 
curring opinion Mr. Justice Stone took 
the view that a state need not, for any 
constitutional reason, treat federal re- 
serve notes, for tax purposes, as chat- 
tels had been treated in the Frick case. 


It is thus clear that the use of the 
term “tangible personal property,” with- 
out defining whether such term includes 
federal reserve notes or not, may result 
in litigation. And, of course, no drafts- 
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man of a will should strive for such a 
result when a simple statement would de- 
termine the issue. The Supreme Court 
of the United States did not dispute the 
nature of the federal reserve notes but 
merely disputed the use of such notes in 
an integrated plan for the avoidance of 
state succession taxes. The decision of 
the Oregon Supreme Court in defining 
the term “tangible personal property” 
to include federal reserve notes is more 
pertinent to our present investigation. 
It should be kept in mind, however, that 
a definition for the purpose of taxation is 
not necessarily analogous to a definition 
for the purposes of a will interpretation. 


Although we take it for granted that 
tangible personal property does not in- 
clude such items as stocks, bonds, notes 
and other evidences of indebtedness, bills 
and accounts receivable, and leaseholds, 
there is no dispute that Congress has the 
right to define all of such items as tangi- 
ble personal property for the purposes 
of taxation. See Revenue Act of 1918, 
Section 325 (a). 


The quagmire that can be encountered 
even where the legislature has not ex- 
pressly defined tangible personal prop- 
erty to include stocks and bonds for pur- 
poses of taxation is well illustrated by 
People v. State Tax Commission (App. 
Div. 1930) 241 N.Y.S. 38. In that case, 
the majority decision held that bonds and 
stocks held by a mortgagor in subsidiary 
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corporations engaged in navigation, and 
pledged as security for the mortgages, 
are “tangible property” within the New 
York Mortgage Recording Tax Law, al- 
though the state law merely states that 
“In determining the separate values of 
the property within and without the 
state, the Tax Commission shall consider 
only the tangible property, real and per- 
sonal, except that leases of real property 
shall be deemed tangible property.” 


The Supreme Court of Montana has 
expressly held that the interest of a 
California decedent in a mining partner- 
ship which owned property in Montana 
was subject to the Montana Inheritance 
Tax as “tangible property,” rejecting 
the Blodgett case characterization. In 
In Re Perry’s Estate, 121 Mont. 280, 192 
Pac. (2d) 532 (1948) the court said that 
property is tangible or intangible de- 
pending upon its nature and character- 
istics and not upon the circumstance that 
an accounting must be had. Jn re Small’s 
Estate, 151 Pa. 1, 25 A. 28, 24 (1892) 
was cited as having set down the correct 
rule, holding a bequest of “all my inter- 
est in the partnership association of P. 
A. & S. Small, Limited .. .” to be a be- 
quest of tangible property. The Montana 
decision illustrates the danger in the 
use of the term “tangible personal prop- 
erty” where an interest in a partnership 
is involved. 


For other quirks in the definition of 
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“tangible personal property” and “in- 
tangible personal property,” one need 
only look at the 4th volume of Words and 
Phrases under the term “tangible prop- 
erty.” 


Observations 


The decisions in the above cases il- 
lustrate the fact that tax law affords 
poor analogies for the interpretation of 
terms in a will. Yet most of the law de- 
fining “tangible personal property” has 
been in the field of taxation. Further- 
more, the danger always exists that a 
definition suitable for taxation purposes 
may be questionable analogy be used in 
a will interpretation case, especially 
where the legislature has defined a 
specific term, such as “tangible personal 
property.” 


Even in the usual ordinary usage, it 
cannot be said that such items as paper 
currency, federal reserve notes, bank 
notes, bank balances, municipal bonds, 
partnership interest, and perhaps bank 
balances have such indubitably clear 
meanings that they can be said to be 
either included or excluded, in all cases, 
in the term “tangible personal property,” 
as used in will interpretation cases. 


Before leaving the subject, it is proper 
to indicate that the term “personal prop- 
erty” has had, in many cases, the mean- 
ing of “tangible personal property” in 
will construction. And since the equiva- 
lent of tangible personal property in 
some cases is “goods and chattels,” the 
meaning of that term may also be im- 
portant. See 3 Page on Wills, Secs. 964, 
965. 


Of course, the use of the term “all my 
personal property” may be highly am- 
biguous, as used by the testator, in that 
it may mean “all property, real or per- 
sonal, owned by me,” or it may include 
all items of personalty but exclude all 
types of real property, or it may include 
only “my personal effects,” or “all items 
of tangible personal property belonging 
to me.” An excellent review of the cases 
using the term “personal property” in- 
volving bequests of such property is 
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found in 137 A.L.R. 212 and 162 A.L.R 
1134, but those shades of meaning need 
not concern us, except to the extent that 
“personal property” is really intended to 
mean or is construed to mean “tangible 
personal property.” 


In this sense of the term, the genera] 
practice of the courts has been well stated 
in Cameron v. Frazer, 187 Md. 368, 50 
Atl. (2d) 248 (1946), in which the court 
held that a bequest to a hospital of “my 
home property located at Earleville, 
Maryland, including all furniture therein 
and other personal property located on 
the premises,” did not include United 
States Savings Bonds found in the 
drawer of a desk in testator’s home, and 
which had been purchased after the exe. 
cution of the will by the testator. The 
court, in allowing the bonds to pass by 
intestacy in the absence of a residuary 
clause in the will, said that “personal 
property” normally referred to “tangible 
personal property,” and further that, al. 
though money might be comprehended 
by the term, bonds, securities or other 
choses in action seldom are. 








A perusal of the cases involving the 
definition of the term “personal proper- 
ty” does not, however, shed any further 
light on unusual definitions given the 
term “tangible personal property.” A 





thorough review, made of all cases cited | 


in the A.L.R. Blue Book since Walton », 
Melton, does not disclose any case that 
gives an analysis or discussion of the 
term “tangible personal property.” 





Another word of caution, as mentioned 
in Koss v. Kastelberg, 98 Va. 278, 36 
S.E. 337 (1900), should be added. In 
that case a bequest of “all my horses, 
harnesses, wagons, machinery, and all 
other personal property used in my 
butchering business, including all choses 
in action,” was held not to include a bank 
balance, where the testator used such 
bank account in his business generally, 
as well as for the butchering business. 
But the court said that circumstances 
in other cases might be such as to induce 
the conclusion that a bank balance should 
be regarded not as a chose in action, but 
“as ready money.” This statement of 
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course gives rise to the question of 
whether or not, if cash coin and federal 
reserve notes are “tangible personal 
property,” bank balances might also be 
considered as “tangible personal prop- 
erty.” 


Conclusion 


Generally speaking, except where tax- 
ation is involved, stocks, bonds, notes and 
other evidences of indebtedness are not, 
for purposes of will interpretation, in- 
cluded within the term “tangible personal 
property.” A draftsman would be risking 
a lawsuit, however, in concluding that 
such items as federal reserve notes, muni- 
cipal bonds, interests in partnerships 
owning tangible personal property, and 
even bank balances were excluded by the 
term “tangible personal property.” This 
question does not seem to have been 
finally decided, although the Supreme 
Court has stated in strong language in 
a taxation case, that federal reserve 
notes are “tangible personal property.” 
Under some peculiar circumstances, it is 
conceivable that a court (as has been 
done in the past) might extend the mean- 
ing of “tangible personal property” to 
include such items as municipal and fed- 
eral bonds, or even interests in partner- 
ships holding tangible personal prop- 
erty. 


Such an analysis leads to the conclu- 
sion that the only completely safe course 
is to use the term “tangible personal 
property,” but with an added statement 
in the will that “the term tangible per- 
sonal property shall not include money, 
bonds, federal reserve notes, interests in 
partnerships owning tangible personal 
property, and any other property of an 
intangible nature, strictly construed.” It 
would seem clear, however, that a 
lengthy enumeration of various items of 
tangible personal property, such as “au- 
tomobiles, jewelry, bric-a-brac, silver- 
ware, household furnishings, clothing, 
ete.” is not only unnecessary but is 
also fraught with danger, if in summing 
up, the phrase “all my other personal 
property of whatsoever kind” is used. In 
such a situation a court might apply the 


rule of “ejusdem generis” to exclude in- 
tangible personal property, even though 
it may have been the intention of the 
testator to have included such property. 
It is submitted that in such cases where 
the term is useful, “tangible personal 
property” can be used both to clarify the 
meaning of the types of personal prop- 
erty included and to avoid the lengthy 
enumeration of various individual items 
included in a particular bequest. Some 
additional definition should be added, 
however, so as expressly to include or 
exclude items like money, federal reserve 
notes, municipal bonds, bank balances, 
and even interests in partnerships own- 
ing tangible personal property, according 
to the testator’s intention. And, of course, 
it is obvious that if the testator intends 
to include some of such items, but not all 
of his intangible personal property, in 
a subsequent bequeathing clause, such 
items should be separately enumerated. 


RULE AGAINST PERPETUITIES 


The Committee has heretofore given 
consideration to the Rule against Per- 
petuities as applied to a situation in 
which property has been conveyed or 
devised in such manner that the ulti- 
mate vesting of fee simple title is post- 
poned until the probate of the will, or 
the appointment of an administrator of 
an estate. Provisions of this character 
are apt to be more commonly used since 
the marital deduction. 


An unwary draftsman is apt to over- 
look the fact that, at least in theory, the 
appointment of a personal representative 
of a decedent, or the probate of his will, 
may not occur for an indeterminate pe- 
riod of time after his death. Such a 
draftsman may, therefore, cause his 
client’s plans to be completely wrecked 
by such an application of the Rule 
against Perpetuities as was made in 
Johnson v. Preston, 226 Ill. 447, 80 N.E. 
1001 (1907), and other cases supporting 
the text found in Volume 70, CJS, in 
the chapter on Perpetuities, Section 14, 
at page 594, reading: “A gift by a 
testator to the executor of his Will vio- 
lates the Rule Against Perpetuities, 
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since title or interest will not vest in the 
executor until probate of the Will and 
there is a possibility that this may never 
happen or may not happen within twen- 
ty-one years from the death of the 
testator.” ; 

Believing that such a construction con- 
stitutes a harsh and, in most cases, un- 
realistic application of the Rule, the 
Committee in its 1950 report recom- 
mended that in each state where existing 
law renders possible the application of 
the Rule against Perpetuities to situ- 
ations such as those above referred to, 
members of our Association, or of the 
local Bar Associations, foster the gdop- 
tion of a statute which would provide, 
in substance, as follows: 


“The vesting of any limitation of 
property, whether created in the exer- 
cise of a power of appointment or in 
any other manner, shall not be re- 
garded as deferred for purposes of 
the Rule against Perpetuities merely 
because the limitation is made to the 
estate of a person or to a personal 
representative, or to a trustee under 
a Will, or to take effect on the probate 
of a Will. The provisions of this Act 
shall apply only to limitations cre- 
ated after the effective date hereof.” 


The Committee, has recently under- 
taken to ascertain whether its recom- 
mendations have been favorably received. 
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An inquiry was addressed to two mem- 
bers of the Real Property, Probate & 
Trust Law Section of the American Bar 
Association in each state. Answers were 
received from about sixty per cent of 
the states. The Committee has also had 
the benefit of research by the Legisla- 
tive Research Center of the University 
of Michigan Law School, which has 
studied the matter very thoroughly in 
connection with the preparation of an 
excellent monograph on the problem. 

The results of this investigation have 
been negative. The Committee is per- 
suaded, with a reasonable degree of as- 
surance, that its recommendations have 
thus far borne no legislative fruit ex- 
cept in Illinois. 
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One correspondent considered that the 
provisiou in a will which would vest the 
title to property, or an interest therein, 
in the administrator of an estate, or 
would by any means postpone the vesting 
of the title until the appointment of an 
administrator of the estate or the 
probate of the will, would be “legally 
absurd” and therefore not worthy of 
consideration. Several correspondents ob- 
jected to the language employed by the 
Committee, preferring some such ex- 
pression as “the vesting of title to or an 
interest in property” rather than “the 
vesting of any limitation of property.” 
Suggestions were received to the effect 
that the recommendation made by our 
Committee is objectionable in form in 
that it leaves in doubt whether the pro- 
posed statute would be substantive in 
nature, or would merely provide a rule 
of construction. Our attention was called 
to the case of Saxton v. Webber, 83 Wis. 
617 (1892), indicating that Wisconsin has 
not, and will not, follow the rule of 
Johnson v. Preston, supra, but it must 
be remembered that such Rule against 
Perpetuities as may be said to exist in 
Wisconsin today is of a purely statutory 
character. Association members in a 
number of states expressed themselves as 
heartily concurring with the Committee’s 
recommendation, and some indicated an 
intention to sponsor appropriate action 
thereon by the legislative bodies of their 
respective states. 

Pennsylvania has by statute (Act of 
April 24, 1947, Sec. 4) made the appli- 
cation of the Rule against Perpetuities 
depend upon events as they actually oc- 
cur, “rather than possible events,” with 
respect to the lapse of time between the 
death of a living person and the appoint- 
ment of an administrator of his estate, or 
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the probate of his will and the appoint. 
ment of an executor thereof. 


This Committee has no brief for tl, 
particular language employed in it, 
original recommendation. It does, hoy. 
ever, reiterate its conviction that an jp. 
strument which contains an otherwig 
valid limitation of an estate in real o& 
personal property should not be inval. 
idated solely because the ultimate vegt. 
ing of a fee simple estate is, by the terms 
of the instrument, conditioned upon the 
probate of a will, or the appointment of 
a personal representative; that the haz. 
ard of Johnson v. Preston, supra, may 
be eliminated by appropriate legislative 
enactment without doing violence to the 
principle which gave rise to the Rule 
and that such corrective action is advis. 
able where the hazard exists. 





































THE HEIR CANNOT REFUSE 






Of particular interest in recent months 
has been the rule that an heir cannot 
refuse to accept the title which comes tp 
him through intestacy. A legatee or d& 
visee can refuse because the property 
comes to him only with his consent; but 
in the case of intestate property the title 
is cast upon the heir by operation of the 
law and consent is immaterial. Although 
the rule is of feudal origin and as such 
applied in the beginning to real prop 
erty, it seems to apply with equal fore 
to dispositions of personalty and a. 
cordingly cannot be disregarded. 

As a part of our heritage from the 
common law, the rule that an heir can. 
not renounce his title made an early 
appearance in American decisions.! % 



















1Watson v. Watson, 138 Conn. 83 (1839). See als 
dicta in Leach v. Coopers Lessee, 3 Tenn. (Cooke) 
249 (1812) and Hoyt v. Van Alstyne, 15 Bari. 
(N.Y.) 568 (1853). 
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too did the rule that a legatee may refuse 
to accept his title, and a number of cases 
have turned upon this distinction be- 
tween the title of a legdtee and that of 
an heir. 

It is well settled that a legatee may re- 
nounce even though such action defeats 
the claims of his creditors.? It is equally 
well settled, however, that an heir can- 
not thus avoid the claims of his cred- 
jtors.* 

It is sometimes expedient for a legatee 
to renounce a bequest for tax reasons. 
Here again the ancient distinction has 
been preserved. A legatee can renounce 
a bequest even though the result is to 
pass the property to a beneficiary enjoy- 
ing a better inheritance tax position and 
this reduction in taxes was the sole 
motive for the renunciation.5 An heir, 
however, cannot renounce and must pay 
the inheritance tax on the property 
passing to him by intestacy.® 

The same distinction has been pre- 
served in cases arising under the Feder- 
al Gift Tax law. A legatee who re- 
nounces is considered as never having 
owned the property and consequently he 
does not incur any gift tax liability by 
reason of his renunciation.? A renuncia- 
tion by an heir, however, is treated the 
same as an assignment and he is liable 


2Webster v. Gilman, 1 Story 499 (1841) and De- 
freese v. Lake, 109 Mich. 415, 67 N.W. 505 (1896). 
See Washburn, American Law of Real Property, 
(8rd Ed. 1868) vol. III, p. 6. 

8Bradford v. Calhoun, 120 Tenn. 53, 109 S.W. 
502 (1908); Schoonover v. Osborn, 193 Iowa 474, 
187 N.W. 20 (1922). 

*Watson v. Watson, supra, note 1; Coomes v. 
Finegan, 233 Iowa 448, 7 N.W. (2d) 729 (1943). 

5In re Wolfe’s Estate, 89 App. Div. 349, 85 N.Y. 
Supp. 949 (1903); In re Stone, 132 Iowa 136, 109 
N.W. 455 (1906); People v. Flanagin, 331 Ill. 203, 
162 N.E. 848 (1928). 


*In re Frank’s Estate, 9 Pa. Co. Ct. 662 (1891). 
‘Brown v. Routzahn, 63 F. (2d) 914 (1933). 


for the gift tax on the property which, 
by his renunciation, he transfers to some- 
one else.® 


Occasional statements are to be found 
to the effect that an heir can renounce. 
Examination of the cases, however, shows 
that they are without decisional support. 
All of the cited cases involve the loss of 
the heir’s rights either by estoppel! 
or by release to the ancestor during the 
latter’s lifetime. 


While it is an ancient and well estab- 
lished principle of Anglo-American law 
that an heir cannot renounce, the Roman 
law was just the opposite. Since the 
Roman law (as exemplified in the Code 
Napoleon) holds sway in Louisiana, an 
heir in that state can freely renounce 
his intestate share.!* If the Louisiana 
heir has creditors, however, he cannot 
escape their claims by renouncing. In- 
stead, they are empowered by law to 
subject his share to their claims.13 


The rule that an heir cannot renounce 
the title which comes to him by virtue 
of the statutes of inheritance has lost 
none of its vigor. There seems little rea- 
son to believe that courts in the future 
will reject it. Should legislative change 
be undertaken, the Louisiana Code offers 
a ready model and the cases thereunder 
should be carefully examined. Since the 
rule is so deeply ingrained and since sub- 


8Hardenbergh v. Comm., 17 T.C. No. 20 (1951), 
aff’d June 24, 1952 by U.S.C.A. 8th Cir.; and Maz- 
well v. Comm., 17 T.C. No. 196 (1952). 

®Atkinson, Wills, p. 726. 

loFarnum v. Bryant, 34 N.H. 9 (1856); Rice v. 
Braden, 243 Pa. 141, 80 Atl. 877 (1914); Lillie v. 
Shriver, 190 Iowa 861, 179 N.W. 632 (1920). 

UBrands v. DeWitt, 44 N.J. Eq. 545, 14 Atl. 894 
(1888); Riddell v. Riddell, 90 Nebr. 472, 97 N.W. 
609 (1903). 

12].ouisiana Civil Code, Sec. 977. 

Louisiana Civil Code, Sec. 1022. 
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stantial federal tax consequences flow 
from it, reform ought to be undertaken 
by a uniform statute which would have 
at least a reasonable chance of passage 
in all the states. 


[Committee members: Perkins Bass, 
Manchester, N. H.; James I. Best, Minne- 
apolis; Paul Carrington, Dallas; Earl V. 
Cline, Billings, Mont.; Stephen K. Elli- 
ott, Southington, Conn.; Perris S. Jensen, 
Salt Lake City; Harold A. Kertz, Wash- 
ington; William D. Knight, Rockford, 
Ill.; C. M. Lauritzen II, Chicago; Fred 
A. Sheppard, St. Louis; Henry I. Stim- 
son, New York; Adrian Williamson, 
Monticello, Ark. The Committee grate- 
fully acknowledges the invaluable as- 
sistance by Joseph R. Julin of Chicago.] 
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HE ADMINISTRATION OF PENSION and 

profit-sharing plans has become a 
large operation* financially, socially, and 
in the field of employer-employee rela- 
tions, and the burden of this admin- 
istration falls upon certain individuals, 
organizations or committees, as specified 
in the controlling documents. 

As a natural consequence of this 
growth, counsel for employers and unions 
find that they are being called upon with 
increasing frequency to help the admin- 
istrators of the plans to perform their 
duties properly. 

The enthusiastic and constructive co- 
operation of employers and corporate 
fiduciaries in the industrial states has 
made it possible for us to study the prob- 
lems and procedures of plans including 
approximately 1,000,000 employees. These 
plans have an average age of slightly 
over seven years, with some in effect 
for nearly 40 years. The average number 
of persons covered by these plans is 
about 3,000 and the average number of 
persons receiving pensions from them is 
about 250, or approximately 8%. 


THE ADMINISTRATORS 


The individuals, organizations or com- 
mittees charged with the responsibility 
of operating and administering the plans 
are as follows: 


(1) 


(a) Unfunded, “pay as you go” plans 
are generally administered by the em- 
ployer’s personnel department, although 
in some cases they are administered by a 
separate committee. The committee may 
maintain its own records or rely upon 
the employer’s personnel records. 

(b) Group annuity plans are gener- 
ally administered by the employer’s per- 
sonnel department which provides all of 
the data required by the insurance com- 
pany and makes all of the necessary de- 
cisions. In a few instances (about 5%) 
a separate committee is used. 


The Employer 


*As of Feb. 29, 1952, the Bureau of Internal 
Revenue had approved 17,300 pension and profit- 
sharing plans under Section 165(a) of the Internal 
Revenue Code, as amended. It is also reported that 
approximately $2,000,000,000 are being paid into 
these plans annually. The National Industrial Con- 
ference Board reports between 11,000,000 and 12,- 
000,000 employees (about one-quarter of the work 
force of the United States) are included in these 
plans. The Institute of Life Insurance reports that 
about two-thirds (12,260) of the plans are insured, 
in whole or in part, but that such plans include 
only about one-third (3,500,000) of the covered 
employees. 
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New York; Chairman 


(2) The Trustee 


(a) Simple profit-sharing plans which 
require the exercise of little or no dis- 
cretion are administered by the trustee 
in most cases. 

(b) Similarly, savings plans which 
are not integrated with pension or profit- 
sharing arrangements are generally ad- 
ministered by a committee or board, al- 
though some of them are administered 
by the trustee or by the employer. 

(b) Plans which are funded by means 
of a trust holding securities and cash 
are almost universally administered by a 
committee or board. 


COMMITTEE’S FUNCTIONS 


Generally known as the Pension Com- 
mittee or the Retirement Board or by 
some similar name, the committee? is ap- 
pointed by the employer in almost all 
cases in which union representation is 
not required. Committees composed of 
appointees of the employer and the union 
are usual in negotiated plans. 


The number of members of the com- 
mittee ranges from one to nine, with the 
great majority having three. The size 
of the committee depends to some extent 
upon the degree of centralization of the 
employer’s organization. Where the com- 
mittee members are all officers or direc- 
tors of the employer, it is helpful to 
have a non-member Secretary to handle 
the committee’s routine business. 


In union plans the committees are like- 
ly to exercise broad powers. These powers 
are subject to careful negotiation at the 
time of the drafting of the plan, with 
the thought that the plan may continue 
for an indefinite period, even though the 
underlying labor agreement may have a 
term of only two to five years’ duration. 
It is often provided that differences of 
opinion will be referred to an impartial 
umpire chosen by mutual consent or by 
appointment of the United States Dis- 
trict Court having jurisdiction in the 
locality. 


Substantially all of the plans which 
have been studied, whether administered 
by a committee or not, require the full- 
time attention of one or more employees. 


+The balance of this report will be devoted to a 
consideration of the functions of the committee, 
although, broadly speaking, the same functions 
must be performed by the employer or by the 
trustee under plans which do not provide for a 
committee. 


Most of them require the services of two 
or three employees on a full-time basis, 
Almost all require some part-time work 
by additional employees. 


















BASIC QUESTIONS 








In many cases, the transition from the 








formulation and adoption stage to the 
routine administration stage is eased by 
having the same personnel, in whole or 
in part, on the committees entrusted with 
these two assignments. The assignments 
often overlap in practice, and the com. 
mittee charged with the duty of admin. 
istering the plan should understand the 
problems faced by its predecessor in order 
to perform its own functions efficiently, 
Therefore, it may be helpful to note a 
few of the basic questions which may 
engage their attention at one time or 
another. 

(1) Is the corporation permitted by 
its charter and by local state law to 
establish a pension or profit-sharing plan 
and to make payments to it? A legal 
opinion should be preserved as a part 
of the Committee’s records. The general 
principle seems to be that the establish- 
ment of such a plan is reasonable and 
necessary for carrying on the business of 
the corporation. 

(2) While the provisions as to em- 
ployee eligibility in terms of job classifi- 
cation, age and length of service should 
be clearly set forth in the plan, the com- 
mittee will be concerned with the inter- 
pretation and application of these pro- 
visions in individual eases. Leaves of ab- 
sence, breaks in service, transfers of 
employees to or from subsidiary com- 
panies and other similar situations may 
require committee decision and action. 


(3) Again, although the kind and 
amount of benefits and the rules as to 
payment upon retirement, termination of 
employment and death should be clearly 
set forth in the plan, the committee may 
nevertheless be confronted by problems 
of early retirement, of disability, of com- 
putation, of evidence as to age, identity 
of beneficiary and other material facts, 
and of payments to or for incompetent 
persons or persons who have attempted 
to assign their benefits. 


(4) In the case of a corporation 
an accrual basis which wishes to make 
its contribution within 60 days after the 
end of the fiscal year, the committee 
should consider the desirability of prepar- 
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More than 100 business men and industrial- 
ists from throughout the Carolinas attended 
the Second Conference on Retirement Plans 
sponsored by Wachovia Bank and Trust Co. 
and held in Charlotte, N. C., recently. The 
morning’ speaker on the one-day Conference 
program was G. Maurice Hill, Manager of 
Production, Drexel (N. C.) Furniture Co., 
shown above, whose subject was “Manage- 
ment’s Viewpoint of Retirement Plans.” Car- 
lysle A. Bethel, Wachovia’s Senior Vice 
President and Senior Trust Officer. led the 
afternoon program with a discussion of 
“The Profit-Sharing Method of Funding Re- 


tirement Programs.” 





ing a resolution for adoption by the 
Board of Directors before the end of the 
year as evidence that the accrual has 
taken place. Recent cases holding that 
delivery of the employer’s promissory 
notes does not constitute payment of con- 
tributions under Section 23 (p) (1) (A) 
of the Internal Revenue Code should be 
noted.! 


(5) Should the plan be trusteed, in- 
sured, self-administered, or should it use 
a combination of these methods? The na- 
ture of the committee’s responsibilities 
will be materially affected by the answer 
to this question. 


(6) If the plan is trusteed, are the 
investment powers delegated to the trus- 
tee, the employer or the committee? In- 
vestments in the stock of the employer 
corporation must be approved by the 
Bureau of Internal Revenue. 


(7) In trusts established in accord- 
ance with the Taft-Hartley Act, em- 
ployer and employees must have equal 
representation in administration and the 
funds for pensions or annuities must be 
segregated in a separate trust. 


(8) Have favorable rulings or author- 
izations been obtained from the follow- 
ing, and have they been kept up to date 
in the light of changes in the plan or 
in the law? 


(a) Stockholders. Approval by 
stockholders is not an absolute legal 
requirement in all jurisdictions. It 
seems to be generally accepted, how- 
ever, that it is good stockholder rela- 
tions, as well as protection for the 
directors, to get their approval. 


(b) Labor Unions. There seems to 
be no question that pension and profit- 
sharing plans are subject to negotia- 
tion with the proper bargaining units. 


1Logan Engineering Co. v. Comm., 12 T.C. 860 
(1949); Freer Motor Transfer Co. v. Comm., T.C. 
Memo Docket No. 16589 (1949). 
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2H. S. D. Co. v. Kavanagh, 191 F. 


(c) Bureau of Internal Revenue. 
Approval under Section 165 (a) of the 
Code is, of course, desirable for the ex- 
emption of the trust from tax and for 
the allowance of the employer’s de- 
ductions to the extent permitted by 
Section 23 (p), as well as for the de- 
ferment of taxation of employees’ ben- 
efits until such benefits are received. 
A recent decision seems to indicate 
that a ruling under Section 165 (a) 
may not be arbitrarily reversed by the 
Bureau if the facts are unchanged.2 


(d) Wage and Salary Stabilization 
Boards. The filing of original plans 
and amendments thereto with the 
Wage and Salary Stabilization 
Boards is now required under their 
Regulations 21 and 6, respectively. 


(e) Securities and Exchange Com- 
mission. In general, plans need not be 
registered under the Securities Act of 
1933 if the employees make no contri- 
butions thereto, or if membership in 
the plan is compulsory even though 
the employees may contribute, of if 
the employer must use its contribu- 
tions and the voluntary employee con- 
tributions for the purchase of life in- 
surance policies or annuity contracts. 
In other cases, registration may be 
required where securities of the em- 
ployer or securities not specifically ex- 
empted may be purchased for the 
fund. If the employer is subject to the 
reporting requirements of the Secur- 
ities and Exchange Act of 1934, it 
will probably be necessary to report 
the plan under that act. 


(9) Does the local state Jaw contain 
any provisions affecting (a) permissible 
duration of the trust; (b) tax exemption 
of the trust; (c) protection of employ- 
ees’ benefits from creditors? 


(10) If any employee’s claim to ben- 
efits is disputed by the employer, the 
trustee or the committee, it seems reason- 
ably clear that he has enforceable rights 
even though the plan is not contributory. 
The irrevocable character of the employ- 
er’s contribution and the publication of 
the terms of the plan to the employees 
constitute an open offer of benefits in 
the form of deferred compensation which 
is accepted by the continued service of 
the employee. 


GENERAL POWERS AND DUTIES 


In plans which include different of- 
fices or plants of the employer, or sub- 
sidiary or affiliated corporations, the com- 
mittee is generally given the authority 
to act with respect to all units. In this 
manner the committee becomes a con- 
venient instrument of centralized control 
and administration as well as an inde- 
pendent body which may protect the em- 


(2d) 831 
(C.C.A. 6th 1951). 





ployer or employers from many minor 
difficulties and problems. The committee 
has many duties which may be listed in 
part as follows: 


(1) Explaining the plan and employ- 
ees’ options. The issuance of an explan- 
atory booklet will generally be helpful, 
revised and republished from time to 
time to achieve maximum effectiveness. 
Since most employees will not read the 
plan or will have difficulty in under- 
standing it, the “selling” function of the 
committee is important in stimulating 
appreciation of the plan’s benefits and in 
maintaining the employees’ interest. 


(2) Providing forms. The committee 
should supply applications and such other 
forms as may be needed in the operation 
of the plan. Such forms will usually in- 
clude some or all of the following: 


Notice of eligibility, application for 
membership, waiver of membership, proof 
of age, designation of beneficiary, cer- 
tificate of membership, application for 
leave of absence, application for cash 


8McLunore v. Western Union Telegraph Co., 171 
Pac. 390 (Ore. 1918); Gilbert v. N. & W. Rwy. Co., 
171 S.E. 814 (W. Va. 1933). 


“TRUSTWORTHY” 


IN KENTUCKY .- - - - 


Complete ancillary service 
for out-of-state banks and trust 
companies, including farm 
management and appraisal, 
with efficient handling of trust 
and estate matters requiring 


special attention in Kentucky. 


FIRST NATIONAL 
BANK & TRUST COMPANY 
LEXINGTON, KY. 
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settlement, application for early retire- 
ment, application for normal retirement, 
application for late retirement, election 
of options, permanent record card. 


The application for membership is a 
basic form which generally includes a 
definite written acceptance of the plan 
by the employee and a statement of im- 
portant facts such as the employee’s age. 

Some employers feel that no certificate 
of membership should be issued as it 
may contain statements subject to mis- 
interpretation by the employees. Other 
employers believe that a brief informal 
certificate containing a bare statement 
of membership is desirable, but the con- 
trary view is that such a certificate may 
be ridiculed as having no present value. 
Other employers favor certificates which 
embody all the formality of a stock or 
bond certificate on the grounds that the 
employees’ membership in the plan should 
be given the importance that it deserves 
over the years to retirement. The em- 
ployers from whom information has been 
received include 30% with no certificate, 
10% with an informal certificate, and 
60% with a formal certificate. Of the 
formal certificates only 5% contain de- 
tailed statements of fact. 


(3) Obtaining expert advice and as- 
sistance. The committee generally re- 
tains counsel, who may be counsel for 
the employer, and if necessary retains 
an actuary to make the computations re- 
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quired to maintain the plan in sound 
financial condition. Medical advice may 
also be necessary to determine questions 
of disability or to prevent adverse selec- 
tion. Clerical and accounting assistance 
will generally be provided by the em- 
ployer. 


(4) Interpreting the plan. Authority 
to interpret the provisions of the plan 
and the trust agreement and to decide 
all disputed questions will often be vested 
in the committee. It is important that 
decisions be recorded so that they may 
serve as precedents for future decisions 
on similar points. 


(5) Maintaining records of facts. The 
committee should maintain complete 
records of all pertinent facts, such as: 

(a) acceptances of membership 
and waivers of membership; 

(b) individual employee’s name, 
home address, age, sex, date of em- 
ployment and compensation; 

(c) mame and address of the em- 
ployee’s beneficiary; 

(d) terminations of employment; 

(e) leaves of absence and breaks 
in service; 

(f) early, normal and late retire- 
ments; 

(g) cases of disability; 

(h) deaths; 

(i) amounts and dates of contri- 
butions; and 

(j) amounts and dates of benefit 
payments. 


(6) Determining amount of contribu- 
tions. Each year the committee, with 
actuarial advice if necessary, should as- 
sist the employer in the determination of 
the amount to be contributed to the plan. 


(7) Maintaining accounts. To the ex- 
tent necessary to identify the interests 
of the individual members in the plan, 
or to segregate various funds to be used 
for different purposes, the committee 
should keep accurate books of account. 


(8) Investing the funds. If invest- 
ment powers are delegated to the com- 
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mittee, the committee must instruct the 
trustee as to the investment and reinvest. 
ment of the funds on hand. Various other 
powers with respect to proxies, reorgan. 
izations, etc., may also be vested in the 
committee. 


(9) Paying benefits. The committee 
will normally give instructions to the 
trustee as to the amount of benefits to 
be paid and as to the time and manner 
of payment. The committee may be re. 
quired to use its discretion with respect 
to payments to or for an incompetent 
person or a person who has attempted to 
assign his benefits. ; 


(10) Approving trustee’s accounts, 
The committee is often charged with the 
responsibility of reviewing the trustee’s 
periodic accounts and of releasing the 
trustee from liability if the accounts are 
in order. 


(11) Directing distribution on ter. 
mination of plan. If the plan is termin. 
ated the committee is generally responsi- 
ble for directing the distribution of the 
funds in accordance with the plan. 


If a committee’s actions are casual and 
haphazard, the plan is likely to be less 
valuable and less effective than it should 
be. A determination to maintain com- 
plete records will help to produce ef- 
ficiency which might otherwise be lack. 
ing. It is encouraging to note that a cross 
section of employers have almost unan- 
imously indicated their awareness of the 
value of intelligent, well-advised com- 
mittee action and of complete and ac- 
curate committee records, characterizing 
the latter as necessary. 


[Special acknowledgement is made to 
Bernard E. Farr of New York for his 
work on this report, which included the 
assembling of the basic data. Other com- 
mittee members are: David E. Bronson, 
Minneapolis; Cecil P. Bronston, Chicago; 
Richard H. Forster, Los Angeles; Wil- 
liam K. Stevens, Chicago; Car] H. Tange- 
man, Columbus, Ohio; James K. Taylor, 
New York; Samuel Taylor, San Fran- 
cisco; James O. Wynn, New York.] 
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FIDUCIARY TRANSFERS 


ye PROBLEM ASSIGNED to the Com- 
mittee was to determine whether or 
not the requirements and expense inci- 
dent to the transfer of corporate secur- 
ities by fiduciaries are sufficiently bur- 
densome to justify an attempt to cor- 
rect the situation, and to recommend 
what action should be taken. The Com- 
mittee has made a preliminary study and 
following are its findings and recom- 
mendations: 


When a security is endorsed and pre- 
sented to an issuer for transfer, the 
issuer, unless relieved of liability by 
statute, must, for its protection, deter- 
mine the identity and capacity of the 
endorser and if the requested transfer is 
authorized and proper. 


Where a security registered in the 
name of an individual is presented for 
transfer, the only requirements are that 
it be endorsed by the registered owner 
and that his signature be guaranteed 
by a guarantor acceptable to the issuer. 
If the security is listed on a securities 
exchange, the guarantor must also be 
acceptable to that exchange. The issuer 
relies upon the guarantee as establish. 
ing the identity of the endorser and prob. 
ably his capacity. (The weight of author- 
ity is that a guarantee of signature guar- 
antees capacity as well as identity. See 
Christy, “The Transfer of Stock,” Sec. 
44.) In such cases the transfer is ac- 
complished with little delay and brokers 
will accept for immediate sale securities 
so endorsed. Owners of securities resid- 
ing in places where no acceptable guar- 
antor is available may be inconvenienced, 
but if the security is being sold, the sale 
will normally be made through a broker 
who will be eager to make or obtain the 
necessary guarantee. 


FIDUCIARY RULE DIFFERS 


Where the security presented for trans- 
fer is endorsed by a fiduciary, regardless 
of whether or not issued in his name, 
the situation is quite different. Suppose 
an Illinois administrator wants to sell 
or transfer to a fiduciary shares of the 
stock of a New York corporation listed 
on the New York Stock Exchange, the 
transfer agent for which is a New York 
bank. Before the transfer can be made 
he must endorse the security as admin- 
istrator, have his signature guaranteed 
by a guarantor acceptable to the issuer 
and the New York Stock Exchange, sup- 
ply the issuer with (i) a certified copy 
of his letters of administration (the cer- 
tification to be dated within a specified 
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period before the security is presented 
for transfer), (ii) a certified copy of a 
court order authorizing the sale or trans- 
fer, (iii) an affidavit that the decedent 
was not a resident of New York, (iv) an 
Illinois Inheritance Tax consent, and (v) 
the required stock transfer stamps. If 
the decedent had died testate, then a 
certified copy of his will would be re- 
quired which would make the certified 
copy of court order unnecessary if the 
will granted the executor power of sale, 
but not otherwise. 


In Appendix I is set forth a sum- 
mary of documents generally required 
to be supplied by certain types of fidu- 
ciaries in connection with the transfer 
of securities. 

Certified copies of letters, orders, and 
wills are required by an issuer for the 
purpose of establishing the capacity of 
the fiduciary and the rightfulness of the 
transaction although it would seem that 
a certified copy of letters is unnecessary 
if the guarantee of signature guarantees 
capacity as well as identity. Examination 
of the security and supporting docu- 
ments often involves the construction 
of laws, orders, and wills. If satisfied as 
to the rightfulness of the transaction, the 
issuer complies with the request of trans- 
fer. Usually it then returns to the fidu- 
ciary the certified copies after first not- 
ing in its files that they were submitted 
and examined. 

Where certified copies of purported 
court records are involved, it is doubtful 
if issuers or their transfer agents ever 
determine if there is such a court pro- 
ceeding pending, if a purported order 
was ever entered, if a purported will was 
ever admitted to probate, or if the certi- 
fied copies are correct copies. The risks 
in not checking court proceedings and in 
returning documents are apparently out- 
weighed by the savings in expense and 
storage space. 

While the requirements made of fidu- 
ciaries in connection with transfers have 
become fairly well standardized, some 
issuers or their transfer agents, being 
more cautious or suspicious than others, 
impose stricter requirements and oc- 
casionally make impossible demands. 

Normally a broker will not accept for 
immediate sale a security endorsed by a 
fiduciary, but occasionally he will do so 
for a large corporate fiduciary who is a 
valued customer. The usual procedure is 
to deliver the security and supporting 
documents to the broker. He in turn for- 
wards them to the issuer with instruc- 


tions that the security be transferred 
into a street name. Upon receipt of the 
new security by the broker he then is 
in a position to make an immediate sale. 

Depending upon the number of differ- 
ent securities involved and the time ele- 
ment, the requirements usually made of 
fiduciaries in connection with the trans- 
fer of securities are probably not too 
burdensome to one who is familiar with 
such matters. The costs also are rela- 
tively small in the average case unless 
there are a great many different secur- 
ities and it is desirable to transfer all or 
a large number of them at the same 
time. If it is satisfactory to accomplish 
the transfer over a period of time, a few 
certified copies of documents are suffi- 
cient as they usually may be used over 
and over. 


DELAY MorE SIGNIFICANT 


More serious than the paper work and 
expense is the delay always encountered 
even by experts in such transactions 
which is almost certain to be more pro- 
tracted where the fiduciary and his at- 
torney are unfamiliar with the require- 
ments. It can well be disastrous to an 
estate or trust if it is impossible for the 
fiduciary to make quick sales in an 
unstable or falling market. 


So long as issuers may be liable for 
wrongful transfers made by fiduciaries 


* they must, of course, take such steps as 


they deem necessary for their protec- 
tion. It is questionable, however, whether 
or not the usual requirements in fact af- 
ford much real protection against an 
ingenious and dishonest fiduciary. 

Query if the additional protection 
usually afforded beneficiaries by present 
laws making issuers liable for wrongful 
transfers by fiduciaries is not overbal- 
anced by the red tape, expense, and delay 
which a fiduciary now encounters in 
effecting a transfer. Some arguments in 
favor of eliminating the duty of an is- 
suer to establish the rightfulness of a 
requested transfer by a fiduciary unless 
it has actual notice that an unlawful act 
is being committed are as follows: 


(1) Where a surety bond is posted 
by the fiduciary (these are usually uni- 
formly required of administrators of in- 
testate estates, administrators with the 
will annexed, guardians, and conserva- 
tors, and are sometimes required by the 
terms of inter vivos trusts), the bene- 
ficiaries are amply protected. 


(2) Where a surety bond is waived by 
a settlor or testator, why should the 
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beneficiaries be permitted to look to an 
issuer to insure them against dishonest 
or unauthorized acts of a fiduciary chosen 
by their benefactor? 


ALTERNATE PROTECTIONS 


If the necessity for issuers to deter- 
mine the rightfulness of transfers of 
securities by fiduciaries were removed 
and if issuers and guarantors of endorse- 
ments by fiduciaries could rely upon an 
affidavit (where the fiduciary is not 
court appointed) or upon what purports 
on its face to be a genuine certified copy 
of a court appointment (where the fidu- 
ciary is court appointed) as establishing 
the capacity of the endorser, issuers could 
safely waive many of the present require- 
ments. This would result in speeding up 
such transfers and the elimination of 
much work and expense. 

Among the statutes limiting liability of 
issuers which the Committee studied were 
Sections 8623-33, 1951 Supplement to 
Page’s Ohio General Code, annotated, and 
Section 3 of the Uniform Fiduciaries 
Act. The Committee has also examined 
with interest Article VIII, Part 4, of 
the Uniform Commercial Code recently 
published by the American Law Institute 
and the National Conference of Commis- 
sioners on Uniform State Laws (but not 
yet adopted by any state) which contains 
provisions regarding the registration of 
securities presented to issuers for trans- 
fer. Until there is uniformity of law 
throughout the country, the effectiveness 
of the law of a particular state is limited 
to transactions wholly within that state 
or to transactions where the laws of other 
states which may be involved are sub- 
stantially similar. 

The Committee does not make any 
specific recommendations, but, for the 
purpose of provoking the interest of and 
study by members of the Bar generally, 
it sets forth in Appendix II Article 
VIII, Part 4, of the’new Uniform Com- 
mercial Code in which possible additions 
to the text have been indicated by italics 
and possible omissions by brackets. 


The Committee recommends that: 


1. Further study be made of the 
problem of simplifying and making uni- 
form the requirements in connection with 
the transfer of securities by fiduciaries. 

2. The appropriate committees of the 
American Bankers Association, the Stock 
Transfer Agents Association, various 
stock exchanges, and the Commissioners 
on Uniform State Laws be invited to 
join in the study to the end that an 
appropriate uniform law be drafted if 
that be deemed advisable. 


[Committee members: Francis. T. 
Christy, New York; A. F. Conard, Ur- 
bana, IIl.; Coll Gillies, Chicago; Judge F. 
L. McAvinchey, Flint, Mich.; J. Stanley 
Mullin, Los Angeles; Robert Neill, Jr., St. 
Louis; Fred A. Sheppard, St. Louis; T. 
Raber Taylor, Denver.] 
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APPENDIX I 


Documents Usually Required By Issuers 

And Their Transfer Agents in Connection 

With Transfer of Corporate Securities 
By Certain Fiduciaries 


The law of no state would seem to 
make it necessary for an issuer to re- 
quire more documents than those listed 
below. Table in C.C.H. Inheritance, Es- 
tate and Gift Tax Service gives the exact 
requirements. 


I. Executor or Administrator c.t.a. 


(A) Transfer into name of fiduciary 
1. Certified copy of letters. 
2. State inheritance tax waiver. 


38. Guarantee of fiduciary’s sig- 
nature on stock power. 

Note: Most executors and admin- 
istrators do not cause secur- 
ities to be registered in their 
names since it is an unneces- 
sary step requiring additional 
paper work. 


(B) Transfer (sale or distribution) 
, from name of decedent (or from 
name of fiduciary) : 

1. Certified copy of letters (un- 
less transfer is from name of 
fiduciary). 

2. Certified copy of will. 

3. Certified copy of court order 
authorizing distribution, or 
authorizing sale if the will 
does not grant power of sale. 

4. If distribution, affidavit of 
fiduciary stating (i) that 
notice required by law has 
been given creditors, (ii) that 
all legacies, claims, and ad- 
ministration expenses have 
been paid or provided for, and 
(iii) that the apparent un- 
equal distribution, if such is 
the case, has been equalized 
by distribution of other assets. 

5. State inheritance tax waiver 
(unless supplied in connection 
with transfer into name of 
fiduciary). 

6. Guarantee of fiduciary’s sig- 
nature on stock power. 


II. Administrator (intestate estate). 


(A) Transfer into the name of the fi- 
duciary: (See I (A) above) 

(B) Transfer (sale or distribution) 
from name of decedent (or from 
name of fiduciary) : 

1. Certified copy of letters (un- 
less transfer is from name of 
fiduciary). 

2. Certified copy of court order 
authorizing sale or distribu- 
tion. 

3. If distribution, affidavit of fi- 
duciary (i) that notice re- 
quired by law has been given 








creditors, (ii) that all claims 
and administration expenses 
have been paid or provided for, 
(iii) that transferee is en- 
titled to the stock under in- 
testate laws of state of the 
decedent’s domicile, and (iv) 
that the apparent unequal dis- 
tribution, if such is the case, 
has been equalized by distri- 
bution of other assets. 


4. State inheritance tax waiver 
(unless supplied in connection 
with transfer into name of 
fiduciary). 


5. Guarantee of fiduciary’s sig- 
nature on stock power. 


III. Guardian or Conservator. 


(A) Transfer into name of fiduciary: 
1. Certified copy of letters. 


2. Guarantee of fiduciary’s signa- 
ture on stock power. 


(B) Transfer (sale or distribution) 
from name of fiduciary or from 
name of incompetent: 

1. Certified copy of letters. 

2. Certified copy of court order. 

3. Guarantee of fiduciary’s sig- 
nature on stock power. 


IV. Trustee of Inter vivos or Testa- 
mentary Trust. 


(A) Transfer (sale or distribution) 
from name of fiduciary: 


1. Certified copy of will (if testa- 
mentary trust), or certified 
copy of trust agreement or 
portions thereof setting forth 
powers of trustee (if inter 
vivos trust). 


2. Guarantee of fiduciary’s sig- 
nature on stock power. 


APPENDIX II 
UNIFORM COMMERCIAL CODE 


(Suggested additions in italics, omissions in 
brackets) 


ARTICLE 8 — PART 4 


SECTION 8-401. DUTY OF ISSUER TO REGIS- 

TER TRANSFER. 

(1) Where a person presents a security to the 
issuer with the request to register transfer of the 
security, the issuer must register the transfer as 
requested if 

(a) the security is fully indorsed for trans- 
fer in conformity with the following section; 
and 

(b) the issuer has received no (written?) 
notice challenging the rightfulness of the trans- 
fer [the issuer has no knowledge of the un- 
rightfulness of the transfer] and has no duty 
to inquire into its rightfulness (Section 8-403); 
and 

(c) proof is submitted of payment or 
waiver or consent to transfer before payment 
of any taxes applicable to the transfer [or of 
consent to transfer]. 

(2) Where the issuer has registered a transfer 
pursuant to this section, he is not liable to any 
person suffering loss as a result of such registra- 
tion. 


SECTION 8-402. SUFFICIENCY OF INDORSE- 

MENT. 

(1) A security is “fully endorsed for transfer 
when the indorsements on or with it comply with 
the following requirements: [are sufficient to make 
the person presenting it a holder of the security]. 
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{(2) Unless the issuer has notice that the per- 
son signing the indorsement has no power to make 
the indorsement the issuer shall not require more 
evidence than the following to establish the neces- 
sary indorsements:] If the [person] registered 
owner is at the time of signing 


(a) an adult not under guardianship, an 
indorsement signed by him and a guarantee of 
that signature; 


(b) an infant or an adult under guardian- 
ship, an indorsement signed by his guardian 
and a guarantee of that signature [and proof 
that the person signing was such guardian at 
the date of signing]; 


(c) an individual who is dead and had not 
indorsed the security, an indorsement signed 
by the executor or administrator of his estate 
and a guarantee of that signature [and proof 
that the person signing was such executor or 
administrator at the date of signing]; 


(d) a partnership, an indorsement signed 
on behalf of that partnership by any partner 
or an authorized agent of the partnership and 
a guarantee of that signature; [and proof that 
the person signing was such partner or was 
such an agent at the date of signing.] 


(e) a corporation, an indorsement signed 
on behalf of the corporation by any of its offi- 
cers, a guarantee of that signature and proof 
that the person signing was such officer at the 
date of signing; 


(f) an executor, administrator, trustee, re- 
ceiver, or other fiduciary, an indorsement 
signed by such fiduciary and a guarantee of 
that signature {and proof that the person sign- 
ing was such fiduciary at the date of the sign- 
ing]; 


(g) a person not covered by any of the 
foregoing, papers appropriate to the case, cor- 
responding as nearly as may’ be to the fore- 
going. 


(2) ((3)] “A guarantee of that signature” in 
each of the above cases means a guarantee only of 
the signature of the person signing and the capac- 
ity in which he signs as of the date of signing 
signed by or on behalf of a national or state bank, 
a member of a regularly established securities ex- 
change, or a person reasonably believed by the is- 
suer to be responsible [by or on behalf of a per- 
son reasonably believed by the issuer to be re- 
sponsible]. A statement in substantially the follow- 
ing language signed by the guarantor shall be 
deemed to be a “guarantee of that signature”: 
“Signature and capacity guaranteed.” If at the 
time a guarantor signs ‘a guarantee of that sig- 
nature’’ the capacity of the person signing was not 
the capacity guaranteed neither the guarantor nor 
the issuer shall be liable to any one on account 
thereof if at the time the guarantor signed he re- 
lied upon an affidavit of the person signing or upon 
what purported on its face to be a certified copy 
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of a@ court appointment dated within (30) days of 
the time he signed representing that the capacity 
of the person signing was the capacity guaranteed. 


SECTION 8-403. DUTY TO INQUIRE INTO 
RIGHTFULNESS OF TRANSFER. 


(1) Where a security presented [for registra- 
tion] with a request to register transfer is fully 
indorsed for transfer, the issuer is under no duty 
to inquire into the rightfulness of the transfer 
unless he has received (written?) notice challeng- 
ing the rightfulness thereof [notice of another 
claim to an interest in the security]. 


(2) The fact that the issuer has received (writ- 
ten?) notice that the registered owner holds the 
security for a third person or that the security is 
registered in the name of a fiduciary does not 
create a duty of inquiry into the rightfulness of 
the transfer. If, however, the issuer has received 
(written?) notice that the transfer is to the fidu- 
ciary in his individual capacity or that the pro- 
ceeds of the purchase have been placed in the in- 
dividual account of the fiduciary or are made pay- 
able in cash or to the fiduciary individually or 
otherwise has reason to know that such proceeds 
are being used or that the transaction is for the 
individual benefit of the fiduciary, the issuer is 
under a duty to inquire into the rightfulness of the 
transfer. 


SECTION 8-404. LIABILITY FOR IMPROPER 
REGISTRATION. 


When an issuer has registered a transfer of a 
security to a person not entitled to the security, 
the issuer on demand must deliver a like security 
to the owner of the security unless 


(a) the transfer was registered in conform- 
ity with Section 8-401; or 

(b) the security had been lost, apparently 
destroyed or wrongfully taken, and the owner 
failed to notify the issuer within a reasonable 
time after he knew or had reason to know of 
the loss, apparent destruction [of] or taking. 


SECTION 8-405. LOST, 
STOLEN SECURITIES. 


(1) Where the owner of a security claims that 
the security has been lost, destroyed or wrongfully 
taken, the issuer must issue a new security in place 
of the original security if the owner 


DESTROYED AND 


(a) so requests before the issuer has re- 
ceived notice that the security has been ac- 
quired by a bona fide purchaser; and 

(b) files with the issuer [a sufficient] an 
indemnity bond acceptable to the issuer in all 
respects; and 

(c) satisfies any other reasonable requisites 
imposed by the issuer. 


(2) If, after the issue of the new security, a 


bona fide purchaser of the original security pre- . 


sents it for registration of transfer, the issuer 
must register the transfer. Thereupon the issuer 








may recover the new security from the person to 
whom it was issued or any person taking under 
him except a bona fide purchaser. If it is apparent 
after reasonable investigation that the issuer will 
be unable to recover the new security, he may re- 
cover from the original owner or the indemnitor 
for any loss sustained. 


SECTION 8-406. DUTY OF AUTHENTICATING 
TRUSTEE, TRANSFER AGENT, REGISTRAR. 


(1) Where a person acts as authenticating trus- 
tee, transfer agent, registrar, or other agent for an 
issuer in the registration of transfers of its securi- 
ties or in the issue of new securities or in the can- 
cellation of surrendered securities 


[(a) he is under a duty to the issuer to 
exercise good faith and due diligence in per- 
forming his functions, and] 


[(b) he has the same obligation to the hold- 
er or owner of the security as the issuer has in 
eregard to those functions. | 


[(2)] notice [to an authenticating trustee, 
transfer agent, registrar or other such agent] re- 
ceived by such person is notice received by [to] 
the issuer with respect to the functions performed 
by the agent. 
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F A SURVIVING SPOUSE RENOUNCES a 
I will or elects to take against the will, 
and thereby the estate of the decedent 
obtains credit in either or both State 
and Federal estate tax proceedings for 
a marital deduction which would not 
otherwise be allowed, how much of the 
consequent saving in taxes inures to the 
benefit of the surviving spouse? In the 
four years which have elapsed since the 
marital deduction statute became a part 
of the Code, cases have arisen in only 
a few jurisdictions. 


In New York, the subject was first 
considered by the Surrogate of Suffolk 
County /n re Peters’ Will, 88 N.Y. Supp. 
(2d) 143 (1949). The decedent was 
survived by two adult children and his 
widow. The gross estate was approxi- 
mately $3,500,000. The only provision 
made for the widow, apart from the 
privilege of selecting from decedent’s 
personal effects any articles which she 
desired to keep, was that if for any 
reason her personal income was insufhi- 
cient for her personal needs, then she 
could require the trustees of the resid- 
uary estate to pay over to her amounts 
required for her personal needs. In 
these circumstances, the widow had the 
right to elect to take against the will. 
She duly elected and as a consequence 
received one-third of the decedent’s es- 
tate outright. 


Under Section 124 of the New York 
Decedent Estate Law, State and Federal 
estate taxes are apportioned+ among 
those interested in the estate. The ques- 
tion was raised whether the one-third 
share of the widow was to be computed 
before or after estate taxes. The Surro- 
gate stated that: “Section 124 cannot 
be ignored nor should the provisions of 
Section 812(e) of the Code be over- 
looked in determining the rights of a 
surviving spouse under Section 18(a) 
of the Decedent Estate Law. The benefits 
intended to be conferred on a surviving 
spouse by these enactments would be 


*See report (Proc. Sec. Real Prop., Prob. & 
Trust L. 1942) by William C. Wiseman, Esq. 


+For discussion of apportionment statutes, see 
paper by Daniel J. Reidy, in 1949 Proceedings. 
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defeated were the Court to adopt the 
construction contended for by respond- 
ents.” Therefore, he held that the intes- 
tate share to which petitioner was en- 
titled was one-third of the gross estate, 
reduced by funeral and administration 
expenses and debts of the decedent, but 
not taxes. The intestate share, as so 
determined, was reduced by the value 
of decedent’s personal effects, which the 
petitioner selected. Petitioner’s portion 
of the estate taxes on her intestate share 
was then determined to be in the pro- 
portion that the value thereof bore to 
the total value of the gross estate with 
proper allowance for her exemption 
with reference to estate taxes payable 
to the State of New York and for her 
marital deduction with respect to estate 
taxes payable to the Federal govern- 
ment. The decision was affirmed. 275 
App. Div. 950, 89 N.Y. Supp. (2d) 651. 

In Estate of Morris, P-H Wills, Estates 
& Trusts Service, Par. 2828; CCH Trust 
& Estate Law Reporter, Par. 41219 
(Orphans’ Court, Philadelphia Co., 
1950), the widow had a right to elect 
one-third of the net estate outright. 
Pennsylvania has a tax apportionment 
statute similar to the New York statute. 
The Court followed Matter of Peters and 
held that the widow was entitled out- 
right to one-third of the net estate be- 
fore deduction of Federal estate taxes, 
since the share which she receives as 
her marital deduction under the Federal 
statute is not subject to Federal estate 
taxes. 

Therefore, in New York and Pennsyl- 
vania it may be said that the surviving 
spouse, by exercising the right of elec- 
tion to take against the will, receives 
the full benefit of the marital deduction 
credit. 


Widow Charged 


In Northern Trust Co. v. Wilson, 101 
N.E. (2d) 604 (Ill. App. 1951) a widow 
renounced her husband’s will and be- 
came entitled to a one-third interest in 
the estate. The Illinois courts had previ- 
ously held that Federal estate taxes on 
estates subject to administration in IIli- 
nois are in substance the same as costs 







and expenses of administration and un- 
less the testator’s will otherwise directs 
are to be deducted from the estate be- 
fore computing the distributive shares 
of those entitled to interests in the es- 
tate. Further, the will of this testator 
contained an express provision that the 
executor should pay out of the estate 
and treat as an expense of administra- 
tion, chargeable against the estate gen- 
erally, all succession taxes. The court 
held, therefore, that the widow received 
one-third of the estate after the payment 
of estate taxes. 

In Safe Deposit & Trust Company v. 
Weinberg, 85 A. (2d) 50 (Md.) the 
widow elected to renounce her husband’s 
will and take her statutory share and, 
thereupon, became entitled to $2,000 
plus one-half of the real estate, plus 
one-half of the entire balance of the 
personal estate at the time of distribu- 
tion, after all expenses of administration 
and debts, including taxes, have been 
paid. The Court held that “We cannot 
substitute considerations of fairness and 
equity for definite legislative directions 
on matters entirely within legislative 
control.” 

Consequently, Illinois and Maryland 
have held in effect that the marital de- 
duction credit inures to the benefit of 
the general estate, and the surviving 
spouse benefits only to the extent of 
his or her pro rata interest therein. 


Benefit to Spouse 


In Miller v: Hammond, 156 Ohio St. 
475, 104 N.E. (2d) 9, (1952), the wi- 
dow elected to take against the will 
and she became entitled to one-third of 
the net estate. Ohio has no estate ap- 
portionment statute. The court held that 
“Where a surviving spouse elects to take 
his or her intestate share consisting of 
one-third of the decedent’s estate and 
the Executor has determined such share 
to be one-third of the decedent’s net es- 
tate after payment of all Federal estate 
taxes assessed against the entire estate 
of said decedent, with a resulting re- 
duction of the intestate share of the 
spouse in an amount equal to one-third 
of all the Federal estate taxes on dece- 
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dent’s estate, such determination de- 
prives the spouse of the benefit of the 
marital deduction authorized by Section 
g12(e) of the Internal Revenue Code 
and is erroneous.” The court further 
held that in the distribution of the por- 
tion of testator’s estate which passed to 
the surviving spouse under the Statute 
of Descent and Distribution upon the 
spouse’s election not to take under the 
will, the surviving spouse must be al- 
lowed credit for the marital deduction 
and such portion may not be reduced by 
the deduction therefrom of Federal es- 
tate taxes which do not directly re- 
sult from the passing of the estate to 
the surviving spouse. The absence of a 
statute providing for the apportionment 
of Federal estate taxes in Ohio does not 
deprive the Probate Court of authority 
to make such apportionment as to in- 
testate estates. 


In Lincoln Bank & Trust Co. v. 
Huber, 240 S.W. (2d) 89, decided in 
Kentucky where the courts had previ- 
ously held as a matter of general equity 
that the Federal estate taxes should be 
apportioned, the decedent’s widow re- 
nounced his will and elected to take her 
statutory one-half interest in the surplus 
personalty. Prior to 1948, the courts 


had included property passing to the 


widow along with all other property 
when apportioning the burden of Fed- 
eral estate taxes. The court stated that 
the marital deduction credit was created 
for the purpose of equalizing the burden 
of Federal estate taxes in community 
and non-community property states, and 
that since this credit was created for 
the benefit of surviving spouses this re- 
quired a reconsideration of the method 
of apportioning such taxes when trans- 
fers to the decedent’s spouse are in- 
volved. Therefore, it was held that since 
the property which qualifies for the 
marital deduction does not contribute to 
the Federal estate tax burden of the 
estate, no part of that tax should be 
charged against the widow’s share which 
qualifies for the marital deduction. 


Rules Summarized 


From the foregoing cases, it is ap- 
parent that the courts are fairly evenly 
fivided in the manner of treating the 
lax saving arising by reason of the al- 
lwance. of the marital deduction credit 
vhen such credit is obtained by reason 
of the widow’s renunciation of the will 
or the exercise of her right of election 
lo take against the will. It is certain that 
in those states which have tax appor- 
lioment statutes, the tax saving inures 
Mtimarily to the benefit of the renounc- 
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ing or electing spouse. In those states 
where the Federal estate tax is treated 


as an expense of administration, the tax 


saving inures to the benefit of the whole 
estate, except that the Ohio and Ken- 
tucky cases indicate an extension of the 
trend of the courts toward apportion- 
ment by equitable principles in the ab- 
sence of statute, and in such cases the 
effect is to give the spouse the primary 
benefit of the tax saving. 


Also it may be mentioned that since 
the estate tax is a progressive tax any- 
thing which reduces the tax output 
means a larger estate for distribution 
to those interested in the estate, and the 
surviving spouse may receive a substan- 
tial benefit even in those states in which 
the tax is treated as an administration 
expense. 


Lawyer’s Role 


Generally, it may be stated that the 
renunciation of a will by the surviving 
spouse has been either the cause or the 
result of a family argument, and the 
estate lawyer in his traditional role of 
family advisor has frequently sought by 
means of compromise to avoid the ef- 
fects of such a renunciation. Now a 
different outlook is required. Situations 
arise frequently where the marital de- 
duction credit may not be available un- 
der the will. In these situations a right 
to renounce the will may be used to re- 
duce the taxes payable by the estate. If 
this is carefully explained to the heirs 
and next of kin a different outlook to- 
ward the renouncing spouse may pre- 
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vail. Gone will be the traditional step- 
parent step-child attitude in these mat- 
ters and in its place will be a family 
ex-post-facto planning of the decedent’s 
estate. The election made by the sur- 
viving spouse must, however, be com- 
pletely unconditional if the benefit of 
the marital deduction credit is to be 
obtained. 


[The committee members are Emma 
M. Cummings, Boston; William R. Dil- 
lon, Chicago; Paul E. Iverson, Los 
Angeles; Charles B. Kaufmann, Daven- 
port, Ia.; Eric A. McCouch, Philadel- 
phia; Fontaine Le Maistre, Jackson- 
ville, Fla.; L. M. Merriman, Vero Beach, 
Fla.; Robert Neill, Jr., St. Louis; Frank- 
lin Riter, Salt Lake City; Thomas H. 
Wakefield, Miami; W. Irvine Wiest, 
Shamokin, Pa.; J. R. Wilson, El Dorado, 
Ark. ] 


ACROSS CANADA 


FROM COAST TO COAST 


WITH OFFICES READY TO SERVE YOU AT—_ ST. JOHN'S, NFLD. 


We invite appointments as 


Agent to Executors of Estates 


with assets requiring administra- 


tion or transmission in Canada. 


Assets under Administration exceed 
$1,000,000,000 


HALIFAX, N.S. 
SAINT JOHN, N.B. 
QUEBEC, QUE. 
MONTREAL, QUE. 
OTTAWA, ONT. 
TORONTO, ONT. 
LONDON, ONT. 
HAMILTON, ONT. 
WINNIPEG, MAN. 
CALGARY, ALTA. 
EDMONTON, ALTA, 
VANCOUVER, B.C, 
VICTORIA, B.C. 


THE 


ROYAL TRUST 


COMPANY 


HEAD OFFICE 





MONTREAL 


769 





— OF INVESTMENT TRUSTS and in- 
vestment companies should be re- 
garded as appropriate investments for 
trustees without a specific grant of au- 
thority in the trust instrument. Such se- 
curities have long since achieved invest- 
ment quality, and for many years have 
been purchased by men of prudence, dis- 
cretion and intelligence, and with proper 
concern for both income and safety of 
capital. Statistics are available in many 
quarters which show not only the large 
number of individuals but the large num- 
ber of fiduciary accounts which have pur- 
chased these securities. Such general 
acceptance by fiduciaries and individuals 
should, and undoubtedly will, bring ap- 
proval by the Courts, the bar and trus- 
tees. 


The only legal arguments which have 
been raised against the purchase of in- 
vestment company securities are the an- 
cient legal prohibitions against delega- 
tion of fiduciary duties and against the 
mingling of trust assets. These two prin- 
ciples of law are inapplicable to careful 
purchases by prudent trustees of proper- 
ly qualified investment company shares. 
A trustee in purchasing such shares is 
not delegating a duty; he is exercising 
investment responsibility. Who is to say 
that a trustee who buys the stock of one 
of our leading industrial companies 
which has become little more than a 
holding company for the stocks of a 
highly diversified group of subsidiaries 
is more prudent than the trustee who 
purchases the stock of a capably man- 
aged investment company, holding a sim- 
ilar, though probably larger, group of 
“subsidiary” investments? The answer 
lies in a wise choice by a particular 
trustee for a particular situation. The 
rule about mingling of trust assets has 
nothing to do with a security of an in- 
vestment trust, which represents a share 
in a widely-diversified group of holdings. 


Many small banks cannot afford neces- 
sary facilities for the wise selection of 
investments; and it goes without saying 
that most individual trustees are not 
similarly equipped. For these the stocks 
of well-managed investment trusts may 
furnish a much-needed, economical in- 
vestment medium. 

In many states, common trust funds 
are permissible. This allows for cheaper 


*The facts, opinions and conclusions hereinafter 
set forth are not necessarily those of the entire 
Committee. Each of the first four items represents 
the views of one of the individual members. 
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administration and desirable diversifica- 
tion. It seems unfair and unreasonable 
that the banks and trust companies 
which do not have such funds are not 
allowed in small accounts to buy shares 
in investment companies in order to ob- 
tain such diversification. 


Publicity required of investment com- 
panies is extensive, and provides security 
holders with more up-to-date and illum- 
inating information than is possible in 
the case of most business corporations. 


Investment company securities may 
not go up as fast as a particular popular 
industrial security, but offsetting this 
fact, they are unlikely to go down so fast 
because of the diversification factor. 
Moreover, the income to the beneficiary is 
more stable and less at risk than is the 
case in many securities which would be 
acceptable under the Prudent Man Rule. 


In view of the conservatism of the bar 
and the trustee fraternity, it seems desir- 
able to amend the model Prudent Man 
Statute to clarify these questions. 


2. CourT VIEWS 


In In re Rees; Hutchins v. Cleveland 
Trust Company, 87 N.E. (2d) 397, aff’g 
85 N.E. (2d) 563 (Ohio App. 1949), it 
was held that a trustee not restricted to 
statutory investments, having power to 
invest in “government, state, or munici- 
pal securities, or in such other stocks, 
mortgage loans, or securities as it may 
deem for the best interest of my estate 

. and authority to vary or transpose 
the same into others of like or similar 
nature, deemed suitable for the invest- 
ment of trust funds,” did not improperly 
delegate his authority by purchasing 
stock of an investment company. The 
reasoning of an article by Mayo A. Shat- 
tuck in 25 Boston Univ. L. Rev. 12, was 
largely relied on by the courts in this 
case. 


In In re Flynn, 237 P. (2d) 903 (Okla. 
1951), it was held that trust funds might 
be invested in stock of an investment 
company, provided the standards of the 
Prudent Man Rule in force there were 
observed. The trustee was not guilty of 
illegal delegation by virtue of such in- 
vestment. This case is the subject of a 
note in 34 Minn. L. Rev. 163. 


A pamphlet on the subject was pub- 
lished in 1950 by a group of investment 
company officers listed as a “Committee 
on Arrangements.” That pamphlet con- 
tains a discussion by Mr. Shattuck, in 
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which is reproduced a letter stating that : 
at the annual meeting of the Probate 
Judges of Massachusetts, it was the un. 
animous belief of those present that jn. 
vestment by a trustee in investment com. 
pany shares was not an illegal delega. e 
tion of the trustee’s authority and that fi 
the judges had no objection to invest. . 
ments of that type, provided the stand. . 
ards of the Prudent Man Rule were * 
otherwise met. 

In Estate of Hoagland, New York Lay e 
Journal, May 27, 1947, Surrogate Dele. P 
hanty of New York County upheld a ‘ 
investment by a trustee in a participa W 
tion in a common trust fund, under , i 
Will which authorized investment in non. fo 
legal “securities.” In the course of the par 
opinion, reference was made to shares in we 
investment trusts in a manner which in. | 
dicated that the Surrogate believed them : 
to stand on the same footing. shi 

A discussion of the topic will be found os 
in Wiesenberger, Investment Companies “ 
(New York, 1951), pp. 56-61. Se 

3. Fipuctary HOLDINGS = 

There is very little authoritative data ”y 
on the extent of the distribution of in ale 
vestment trust shares to fiduciaries. The on 
Brookings Institution recently completed, for 
at the request of the New York Stock nex 
Exchange, a study on “Share Ownership jn 
in the United States,” which deals with Sta 
the broad subject of ownership of invest the: 
ments of all types throughout the United 
States. The only reference to investment] 5, 
shares (p. 111) consists of the informa 
tion that there are 630,000 owners of in- M 
vestment shares or approximately 9.7% cial 
of the total number of owners of al inv 





types of shares. 


The National Association of Invest 
ment Companies, in a special memorat- 
dum dated July 1, 1952, reports the re 
sults of a census and analysis of holders 
of investment shares. Seventy-eight pe 
cent of the membership of this associt 
tion reported 943,881 holders of record, 
owning an aggregate of 276,520,2% 
shares. Included in these figures wert 
24,777 fiduciaries (there could be dupl- 
cation here), holding 7,634,393 shares 
Thus, fiduciary holdings represent 2.6% 
of all holdings, and total 2.8% of the 
outstanding investment trust share 
These figures include both open all 
closed-end investment trusts. 

Unfortunately, these statistics meal 
very little because the term “fiduciaries 
includes individuals as well as corporat 
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institutions and they include executors, 
administrators, guardians, trustees and 
all other types of fiduciaries. This raises 
the question as to what proportion, of 
either the holders or number of shares, 
represents permanent investments or 
temporary holdings. In many instances 
executors and administrators continue to 
hold all assets in their hands, except 
those they sell in anticipation of tax and 
other cash disbursements, until the set- 
tlement of the estate. For this and other 
reasons, the figures are inconclusive. 


4. RECENT LEGISLATION 


It appears that in eleven states trus- 
tees are now authorized, with some quali- 
fications, to invest in “investment trust 
shares”; — in some states by amendment 
to the “Prudent Man Rule,” in some 
states otherwise. 

In 4 states (Kansas, New Mexico, 
Tennessee, and Washington, all in 1951), 
the Shattuck amendment was apparently 
adopted verbatim. In 5 states (Colorado, 
Maine, New Jersey, South Carolina, and 
Wisconsin, in 1951 or 1952), “investment 
trust shares” appear generally proper 
for fiduciary investment, although cer- 
tain phraseology of the Shattuck amend- 
ment was not adopted. 


In 2 states (Nebraska and New Hamp- 
shire, apparently in 1947 or 1949), the 
Shattuck amendment was adopted but 
appears to be materially qualified. In 
Nebraska additional authorization by the 
Security Bureau of the State Depart- 
ment of “Banking is required unless the 
investment trust is exempted by reason 
of 10 years’ existence and $10,000,000 of 
assets; there is also a restriction as to 
amount of such investment, and necessity 
for judicial approval at or before the 
next accounting. In New Hampshire, 
such purchase is subject to rules of the 
State Insurance Department, and fur- 
ther is restricted in amount. 


5. PRUDENT MAN RULE DEVELOPMENTS 


Major legislative enactments or judi- 
cial decisions during the past year con- 
cerning the Prudent Man Rule for Trust 
Investments include: 


(a) OKLAHOMA — In re Flynn’s Es- 
tate, supra. The Will gave to trustees 
the power “to invest, reinvest.” At the 
date of the death of the testator a statu- 
tory list of eligible investments was in 
force. The Prudent Man Rule was en- 
acted by statute in 1949, many years 
later. Two of the three trustees peti- 


‘tioned the court for an order to invest in 


common stocks and other investments not 
in the old list. 


The court held that prudent men in 
fact invested funds in stocks and bonds 
of corporations and also in investment 
company shares and that therefore the 
Prudent Man Rule statute authorized 
such investments for trust funds. The 
court also held that the Prudent Man 
Rule statute was constitutional and a 
proper subject for the exercise of legis- 
lative power, which extended to the 
broadening of the investment field for 
otherwise unrestricted trustees. The 
court declared that unless specifically re- 
stricted by the trust instrument, a trus- 
tee is governed by the law in force at the 
time the investment is made. 


(b) NEw JERSEY — In National New- 
ark & Essex Banking Co. v. Osborne, 84 
A. (2d) 38; 16 N. J. Super. 142, the trus- 
tee sought wider investment powers to 
include those securities which had been 
placed on the legal list since the creation 
of the trust in 1922. The court refused to 
grant such permission, being governed by 
the restrictive language of the trust 
which limited the trustee to securities 
approved by the laws of the State of New 
Jersey at the time of the death of the 
testatrix. There had been a 50% shrink- 
age in the income of the trust but be- 
cause there was no showing that this re- 
duction in income would defeat the pur- 
poses of the trust the court refused to 
permit investments on the current legal 
list. 


In Ritchie v. Farrelly, 84 A. (2d) 468: 
16 N. J. Super. 214, the testamentary 
trustee was to make no investments in 
any other securities than those permitted 
by law. The court ruled that if the trus- 
tees desired to invest under the New Jer- 
sey Limited Prudent Man Statute, they 
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would have to be governed by the 40% 
limitation rule on “limited legal invest- 
ments,” that is all investments which are 
not legal investments. 


In Fidelity Union Trust Co. v. Price, 
87 A. (2d) 565, the settlor provided that 
on his death the surviving trustee may 
continue to hold the securities then in the 
trust but was limited to new investments 
as shall then be legal for trust funds 
under the laws of New Jersey and New 
York. As this was a New Jersey trust 
the court ruled that the New Jersey laws 
pertaining to investment of trust funds 
governed. The settlor died in 1949 and 
the court held that investments by the 
surviving trustee were restricted to leg- 
als to be determined under the New Jer- 
sey law in effect in 1949 and not the law 
in effect in 1935 when the trust was 
created. The trustee could not take ad- 
vantage of the 40% “limited legal invest- 
ment” provision of the Partial Prudent 
Man Rule of the 1951 New Jersey Stat- 
ute. 


(c) New York — Surrogate Hazel- 
ton, in the Matter of Prime, 107 N.Y.S. 
(2d) 19, held that investment by a trus- 
tee in its legal common trust fund within 
the limit provided in the Banking Law 
was permissible without regard to the 
35% limitation on so-called ineligible in- 
vestments. This result would enlarge the 
participation in equities beyond the 35% 


(Continued on page 773) 
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DRAFTSMANSHIP: WILLS AND TRUSTS 


JOSEPH TRACHTMAN 


New York: Committee Chairman 


a TOPICS WERE SUGGESTED to the 
committee: 

1. Trust clauses showing the disposi- 
tion of principal and income, grant of 
powers of appointment, and remainders 
in default of appointment. 

2. Bringing up to date the 1950 re- 
port on administrative provisions. 

3. Clauses authorizing trustees to re- 
tain or acquire, and to maintain, insur- 
ance on the lives of beneficiaries. 

4. Taking a position concerning stat- 
utory forms of administrative powers. 


1. Trust clauses. 


There was not enough response to 
forms which could be said to have the 
committee’s approval. Testators’ plans 
vary so much, and there is such variance 
in local law, that it was not thought 
profitable to attempt a presentation of 
anything that could be called typical. 
The chairman recommends as a topic 
for the next report, the setting out of a 
detailed factual situation, accompanied 
by draft clauses which members of the 
committee would consider adequate. 


Judge Clarence P. Cowles has sug- 
gested, for example, the problem that 
arises when childless spouses make 
Wills by which each bequeaths his or 
her estate to the other, and each testator 
provides that if he or she is the survivor, 
his or her estate shall pass to others. 
On the death of the spouse who dies 
first, there is a public record of the alter- 
nate plan. Judge Cowles’ suggestion is 
that each spouse make two alternate 
Wills, one to take effect if the other 
spouse survives, the other to take effect 
if the testator is the surviving spouse. 


2. Administrative provisions. 


There were no suggestions for revising 
the 1950 report on administrative pro- 
visions. Some practitioners are, however, 
not persuaded by the commentary in that 
report on Power 5 (delegation of dis- 
cretion) and think it preferable to spell 
out the power to participate in corporate 
reorganizations, mergers, consolidations 
and similar things. 

An executor may elect to treat admin- 
istration expenses either (i) as a de- 
duction on his Federal income tax for 
the year in which such expenses are paid, 
or (ii) as a deduction on his Federal! 
estate tax return. When estate tax is 
diminished by taking the marital deduc- 
tion (especially in conjunction with the 
charitable deduction) it sometimes turns 
out that the greater tax saving is pro- 
duced by showing the deduction for ad- 
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ministration expenses on the income tax 
return. This is another instance of doing 
something that benefits income at the 
expense of principal — the administra- 
tion expenses are actually paid out of 
principal and nevertheless the estate tax, 
which is increased by reason of the ex- 
ecutor’s election, falls on the remainder- 
men. 

Executors have been facing (or ignor- 
ing) this dilemma without the aid of 
testamentary guidance. It has been sug- 
gested that Wills should now empower 
executors: 


“to claim expenses as either income 
tax deductions or estate tax deduc- 
tions when an election is permitted 
by law, and to make such adjustment 
of tax between income and principal 
as the executor deems appropriate.” 


A draftsman who is looking for ways to 
shorten his drafts can well be excused 
if he omits such special power from his 
commonplace form book — and uses it 
only in cases involving larger sums and 
then only where it seems likely that 
the executor may be faced with this ad- 
versity of interests. 


3. Insurance. 


Testators sometimes own and pay the 
premiums on insurance on the lives of 
others, so that the insurance proceeds 
will not be included in the gross estate 
of the insured for estate tax — and for 
other reasons. If such insurance is han- 
dled by the trustee of an inter vivos 
trust, the trust instrument will usually 
contain suitable provisions concerning 
such insurance. But often it seems to be 
overlooked that the owner of the insur- 
ance may die before the insured and that 
then the fiduciaries under the will of the 
owner of the insurance need express 
powers adequately to deal with the in- 
surance. 

Also, it is often advantageous to em- 
power a testamentary trustee to acquire 
life insurance as an asset of the trust. 
To give but one of many possible exam- 
ples: A testator’s daughter is married 
to a man with high income, which is de- 
pendent upon his remaining active in a 
business or profession — or is derived 
from a trust which terminates on his 
death, and cannot be appointed to his 
wife after his death. While he is enjoying 
such income of his own, the income of a 
trust created by the testator’s Will, if 
payable to the testator’s daughter, will 
be largely lost in income taxes. To use 
some of the income of that trust for the 
payment of premiums on a policy of in- 


surance on the life of the daughter’s 
husband, enables the trustee to augment 
the capital of the trust on the death of 
the daughter’s husband, just when it js 
needed most. It would seem that the in. 
come so used should be taxable to the 
trustee instead of the daughter, if the 
decision as to whether or not to use the 
income for the payment of premiums 
rests entirely in a disinterested trustee, 

The testator can accomplish the same 
result (save for the windfall which may 
result from an early death of the ip. 
sured) by giving the trustee a discre. 
tionary power to accumulate income dur. 
ing the life of the husband of the testa. 
tor’s daughter, and also giving the trus. 
tee discretionary power to distribute the 
principal (so augmented by the accum. 
ulated income) to the daughter. But the 
life insurance plan is often more attrac. 
tive. And in States where ordinary ac. 
cumulation of income is forbidden by 
statute, this is the only safe way in 
which a testator may solve this prob. 
lem unless he is willing during his life 
to export capital to a State which per. 
mits accumulation of income, there to be 
administered by a local trustee of an 
inter vivos trust there created and gov- 
erned by the law of that State. 

As is true of all drafting, clauses for 
such purposes are really adequate only 
when they are drafted with a particular 
set of possibilities in view. To serve asa 
stimulus for further consideration, and 
for adaptation to special situations, the 
following powers are suggested as addi- 
tions to the administrative powers set 
forth in the 1950 report: 


“to retain as an asset of the trust any 
insurance policy that I may own at 
the time of my death on the life of 
as _, or to convert such poilecy 
into another type of life insurance, 
and retain any policy acquired as 4 
result of such conversion; 







“to acquire as an asset of the trust 
a life insurance policy on the life of 
any person to whom the income of the 
trust is payable, or on the life of any 
person in whom such income bene 
ficiary has an insurable interest, from 
such companies and in such amounts 
as my trustees deem advisable; 


“to pay premiums on all such insur- 
ance policies, from income or principal, 
or both, as my trustees may deter- 
mine; and 


“all such insurance shall be payable 
to, and all incidents of ownership 
vested in, my trustees;” 
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Three warnings should be sounded: 


a. If the trust is intended to qualify 
for the marital deduction, it should be 
made clear that such powers are not 
to be exercisable in respect of such 
trust. 

b. If the insured is, or may be, a 
trustee, it should be specifically stated 
that all decisions of every nature in re- 
spect of such insurance must be made 
only by the other trustees or trustee. 


ce. It would have to be specified that 
premiums on the insurance should be 
paid only out of principal, if under local 
law the use of income for the payment 
of life insurance premiums is deemed to 
be an invalid accumulation of income. 


4. Statutory powers. 


The members of the committee still 
remain without enthusiasm for statutory 
forms of administrative powers. This is 
attributable in part to professional re- 
luctance to advocate what appears to be 
an innovation, and in part to the diffi- 
culty of achieving agreement as to what 
should be statutory. The chairman of 
the committee has been unable to muster 
any support for this suggestion but he 
remains hopeful. 

His hopefulness is nurtured by the ad- 
dress given on August 15th of this year 
at the Western Regional Trust Confer- 
ence in Seattle by De Witt Williams, Im- 
mediate Past President of the Seattle 
Bar Association, who made a strong plea 
for adoption of Trust Acts outlining pow- 
ers and duties to be read into the instru- 
ment except insofar as they might be 
eliminated or limited by the instrument 
itself. He recommended the Texas Trust 
Act of 1943 as a model. The address is 
reported in the September issue of 
TRUSTS AND ESTATES Magazine, and law- 
yers who may be intrigued with the con- 
cept of standard trust powers via the 
legislative route will find it stimulating 
reading. 

[Committee members: Herbert P. Car- 
ter, New York; Stephen H. Clink, Mus- 
kegon, Mich.; Clarence P. Cowles, Bur- 
lington, Vt.; Richard H. Forster, Los 
Angeles; Francis R. Holmes, New York; 
Mark E. Lefever, Philadelphia; Mary E. 
Manchester, New Haven, Conn.; Rollin 
B. Mansfield, Chicago; Alfred L. Mce- 
Carthy, Miami, Fla.; Joshua Okun, New 
York; Daniel Partridge, Washington, D. 
C.; Roy M. Robinson, Boston; Paul Sar- 
gent, Boston; Leon Schaefler, New York; 
John H. Small, Charlotte, N. C.; Fur- 
man Smith, Atlanta; Laurence D. 
Weaver, New York; M. B. Wellington, 
Santa Ana, Calif.] 
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Prudent Man Rule 


(Continued from page 771) 


limitation of the total market value of 
the fund, which was evidently not the in- 
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tention of the legislature, for it enacted 
Chapter 215 of the Laws of 1952 (effec- 
tive March 25, 1952) which now ex- 
cludes the possibility of a trustee making 
investment in or having an interest in 
paragraph (m) securities in an amount 
more than 35% in market value of the 
entire fund at the time such investment 
is made. 


In the Estate of Aaron, 126 N.Y.L.J. 
1152, the court ruled that where the trust 
instrument limited the trustee to a 
specific type of security which could not 
be purchased because of economic condi- 
tions, the trustee was free to invest in 
investments authorized by law. 


A very illuminating discussion of the 
“Legal Background, Trends, and Recent 
Developments in the Investment of Trust 
Funds” by Bascom H. Torrance, was 
published in the Winter, 1952, issue of 
Law and Contemporary Problems. (Re- 
prints are available from Duke Univer- 
sity School of Law, Durham, N. C.) 


[Committee members: Coleman Burke, 
New York; Clarence B. Jennett, Chi- 
cago; Fred N. Oliver, New York; Frank 
G. Sayre, Philadelphia; Lightner Smith, 
Seattle; Ernest G. Strand, New York; 
Brooke Tibbs, Milwaukee; Amasa E. 
Wheeler, Duluth; Joseph W. White, St. 
Louis. ] 
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ARIZONA 
Ch. 96: Establishes rights of inher- 
itance between adopting parents and 
children. 


CALIFORNIA 


Ch. 3: Provides for filing petition by 
person claiming interest in real property 
affected by death of any person, and use 
of such petition in evidence. 


GEORGIA 


Act 638: Authorizes Ordinary to per- 
mit executor of deceased executor to 
continue administration of first de- 
cedent’s estate. 


Act 685: Denies murderer right to in- 
herit from victim’s estate or to receive 
proceeds of insurance on decedent’s life. 


Act 706: Provides for representation 
of charitable trust beneficiaries by State 
Attorney General. 


Act 758: Permits termination of guar- 
dianship when there is no longer neces- 
sity for its continuation. 


Act 782: Makes total divorce subse- 
quent to execution of will operate as 
revocation thereof. 


Act 877: Permits establishment of 
joint accounts with right of survivorship 
in savings and loan associations. 


KENTUCKY 


Section 141.190 of KRS is amended 
to provide that every fiduciary must file 
return if he acts for living individual 
whose entire income from whatever 
source derived is in his charge, and that 
individual, if competent, would be re- 
quired under KRS 141.180(1) to make 
and file return. 


New act provides for preservation on 
microfilm of records kept in regular 
course of business and for destruction 
of original unless held in custodial or 
fiduciary capacity or unless preservation 
is required by law. Provides further that 
enlargements shall be admissible in evi- 
dence. 


Sec. 230 KRS is amended to provide 
that for settling accounts of filuciaries 
the fee of the county judge may be 
1/10% of the first $25,000 and 1/20% of 
the amount in excess of $25,000 of the 
gross estate. In no case shall the fee 
be less than $5 nor more than $100. 


H.B. 265: Makes Bridge Commission 
bonds legal for fiduciary investment. 


MASSACHUSETTS 


Ch. 174: Increases to $500 amount 
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P. PHILIP LACOVARA 


New York; Committee Chairman 


which conservator or guardian may de- 
posit, under order of probate court, in 
savings account for burial expenses of 
ward. 

Ch. 184: Requires person taking 
acknowledgment or administering oath 
on instrument filed in probate proceeding 
to print or type his name directly below 
his signature, failure to do so does not 
affect validity of instrument. 

Ch. 209: Raises common trust fund 
participation limit to $100,000. 

Ch. 445: Substitutes Commissioner of 
Corporations and Taxation for State 
Treasurer as person to whom notice must 
be given on sale of realty by foreign 
executor or administrator. 


MICHIGAN 

P.A. 6: Repeals provisions restricting 
period for which income may be ac- 
cumulated. 

P.A. 37: Authorizes preservation of 
business records on microfilm and pro- 
vides for admissibility of enlargements 
in evidence in court proceedings. 

P.A. 100: Sets forth rules for con- 
struing words “issue,” “land,” “lands” 


and “real estate’ as used in state 
statutes. 
P.A. 195: Permits non-resident de- 


cedent to declare in his will that disposi- 
tions of personal property situated in 
Michigan shall be governed by its laws; 
extends authority of ancillary admin- 
istrator of Michigan property to same 
scope as domiciliary executor would have 
in own jurisdiction. 
MISSISSIPPI 

H.B. 574: Extends special provisions 
regarding probate of soldiers’ wills to 
those executed during any war. 

S.B. 415: Authorizes guardians to in- 
vest in common trust fund established 
by bank. 

Ch. 431: Makes deed reciting that 
grantors are all the heirs of intestate 
owner of real property prima facie evi- 
dence of that fact. 

S.B. 99: Provides for descent of in- 
testate property to grandparents, uncles 
and aunts before more remote next of 
kin. 

H.B. 300: Authorizes Chancery Court 
to remove disability of minors. 

Ch. 360: Extends to incapacitated per- 
sons, as well as infants and insane per- 
sons, provisions relating to leasing, en- 
cumbering and selling real property; ex- 
tends provisions regarding release or 
conveyance of dower to release or con- 
veyance of curtesy. 
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Sec. 459.040 enacted to limit anyon 
other than bank, trust company or public 
administrator to not more than five guar. 
dianships unless all wards are of one 
family. 
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NEW JERSEY 
Ch. 16: Makes bonds of New Jersey 
Highway Authority legal for fiduciary 
investment. 
Ch. 156: Adopts new principal and 
income act. 


Ch. 185: Raises amount of personalty 
exempt from necessity of guardianship, 
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from $500 to $1,000. Ms 

Ch. 221: Declares that provision for § or 
benefit of issue shall be construed per J con 
stirpes unless contrary intention appears § wo 
in will or trust. 

Ch. 280: Recodifies trust investment : 
law. leg 

rate 

Ch. 283: Makes Delaware River Basin pay 
Water Commission bonds legal for fidu- legs 
ciary investment. 

Ch. 331: Authorizes court to allow C 
fiduciary reasonable compensation for fun 
services required by law to be rendered § 
in connection with property which does Cc 
not come into fiduciary’s hands but is J am, 
taxable as part of decedent’s estate. J fam 

NEw YoRK C 

Ch. 19: Provides that when estate tax § Rive 
payable to county treasurer is inad. fidu 
vertently tendered to tax commission C 
within period of time in which discount J of p 
may be allowable, and tax is properly § in li 
paid within 30 days thereafter, the CI 
county treasurer may allow discount just alt 
as waiver of interest is permitted under a 
similar circumstances. 

Ch. 205: Limits to 15 years the period Cl 
for which lien of estate tax under artic | *!# 
10b of Tax Law attaches to real prop- pers 
erty. — 

Ch. 206: Conforms basis of taxing rl 
powers of appointment to that established Ped 
by Federal Powers of Appointment Act 
of 1951; also adopts Federal marital Ch 
deduction rule respecting terminable in § }ous 
terests in common disaster or proximate § ment 
death situations; also, clarifies deduction debts 
for life insurance proceeds where marital J bank 
deduction is claimed. ment 

Ch. 211: Adds Nassau to counties i and ¢ 
which guardian appointed therein must § (Ch 
file annual inventory and account. Unin« 

Ch. 215: Requires fiduciary to dispose § ‘ther 
of securities acquired under prudent man J “pac 
rule provisions of Personal Property Law J mitti 
Sec. 21 (m) if it later makes an invest 

Oere 
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ment in a legal common trust fund, to 
extent that fiduciary could not purchase 
those securities after investing in the 
common fund without violating 35 per 
cent limitation on prudent man rule in- 
vestments. 


Ch. 348: Eliminates necessity of citing 
on a fiduciary accounting proceeding any 
infant or incompetent whose legacy in 
fixed amount of $500 or less was paid to 
parent or other competent person pur- 
suant to surrogate’s order. 


Ch. 349: Extends to all counties the 
surrogate’s authority to designate clerks 
or officers, other than the clerk of court 
and deputy clerk, to take proof of a 
will. 


Ch. 350: Clarifies text of Section 133 
Surrogate’s Court Act relating to issu- 
ance of letters of administration with 
the will annexed and gives priority to 
those whose own interests in the estate 
would be served by careful, economical 
administration; specifically authorizes 
appointment of corporation which is sole 
or residuary legatee, and guardian or 
committee of infant or incompetent who 
would otherwise be entitled to letters. 


Ch. 492: Provides rule for interest on 
legacies, in action to compel payment, at 
rate of three per cent or, if delay in 
payment of legacy was unreasonable, at 
legal rate. 


Ch. 544: Permits fiduciaries to deposit 
funds in industrial banks as well as na- 
tional and other state banks. 


Ch. 603: Increases from $300 to $1,000 
amount of cash exemption for decedent’s 
family. 


Ch. 701: Makes bonds of Delaware 
River Basin Water Commission legal for 
fiduciary investment. 


Ch. 790: Permits preservation by banks 
of photographic reproductions of records 
in lieu of originals. 


Ch. 791: Makes reproductions made in 
ordinary course of business admissible 
in evidence. 


Ch. 820: Validates designation of bene- 
ficiary to receive payment, on death of 
person entitled, of moneys due under pen- 
sion, retirement or employee profit shar- 
ing plan or under annuity or contract 
supplemental to annuity or life, accident 
or health policy. 


Ch. 824: Consolidates and amends var- 
ious statutory provisions authorizing pay- 
ment, without administration, of certain 
debts payable to decedent’s estate by 
banks, insurance companies, govern- 
mental agencies and other institutions 
and employers. 


Ch. 832: Saves testamentary gifts to 
wmineorporated associations, which would 
ttherwise be invalid by virtue of in- 
tapacity of association to take, by per- 
mitting association to receive bequest 
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if it is incorporated within prescribed 
time. 


RHODE ISLAND 


S-235. — Sub. A.: Provides that in 
petition for probate of will or appoint- 
ment of administrator, petitioner need 
only set forth names and addresses of 
heirs-at-law which are known to peti- 
tioner, (under 1951 act, petitioner had to 
state what efforts he had made to ascer- 
tain all of the heirs, etc.) ; notice of pro- 
ceeding which must be sent to each heir 
may be given by ordinary mail and af- 
fidavit filed as to what notice was given 
and names of the persons to whom it was 
sent (under last year’s act, notice had to 
be by registered mail and return receipts 
had to be attached to the affidavit). 


Ch. 3023: Provides that if creditor, 
by reason of accident, mistake or other 
cause, has failed to file his claim against 
estate during six months’ period, he may 
petition Probate Court for leave to file 
claim out of time; if petition is granted, 
executor or administrator shall have, no 
right of appeal, but he can disallow 
claim and have trial on merits of claim; 
if petition is denied, creditor can have 
matter heard de novo by Superior Court 
but has no right to jury trial and may 
not take appeal from decision of Super- 
ior Court. 


Ch. 2946: Authorizes Probate Court to 
appoint temporary guardian of estate 
or of person, or of both (formerly guar- 
dian had to be appointed for both). 


SouTH CAROLINA 


Act 744: Makes State institution bonds 
legal for fiduciary investment. 

Act 783: Adds to trust investment legal 
list debentures issued by Federal Inter- 
mediate Credit Bank and Central Bank 
for Cooperatives. 


Act 920: Establishes six-months statute 
of limitations against action to enforce 
rejected claim against estate. 


VIRGINIA 


Ch. 80: Establishes method of com- 
puting present value of contingent right 
of curtesy or dower on sale of clear title. 


Ch. 103: Raises from $500 to $1,000 
amount which is exempt from administra- 
tion or guardianship. 


Ch. 149: Provides for recording affi- 
davit relating to realty of intestate de- 
cedent, setting forth names of heirs, etc. 


Ch. 196: Extends area in which fidu- 
ciaries may lend on security of real 
estate to include portions of any con- 
tiguous state within 50 miles of Vir- 
ginia border; redefines eligible public 
utility operating companies. 


Ch. 294: Amends estate tax apportion- 
ment statute to provide that, in pro- 
rating tax, surviving spouse shall not 
have benefit of marital deduction allowed 
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under Federal law; allocates tax on tem- 
porary interests to corpus; declares right 
of testator or settlor to vary statutory 
rules. 


Ch. 329: Authorizes court to issue cer- 
tificate to executor or administrator who 
has completed administration and still re- 
tains notes, stocks and bonds, certifying 
that personal representative’s powers 
continue in force. 


Ch. 483: Increases amount of property 
that may be held by trustees for re- 
ligious purposes. 


Ch. 485: Legalizes revenue bonds for 
fiduciary investment. 


Ch. 609: Provides for disclaimer and 
release of powers of appointment. 


[Committee members: C. Barton Brew- 
ster, Philadelphia; Charles F. Grimes, 
Chicago; June Harbour, New York; 
Frank L. Hinckley, Jr., Providence; 
Eleanor M. Moody, Boston; T. Raber 
Taylor, Denver; Delvy T. Walton, Los 
Angeles; John J. Wilson, Lincoln, Neb.] 
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Man-Hours for Uncle Sam 


The average taxpayer must work for 
the government each morning until eleven 
o’clock, Martin F. Hilfinger, president of 
the Associated Industries of New York 
State told delegates to the Association’s 
annual meeting in September. 
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TRUST AND PROBATE LITERATURE 1951-2 


BUSINESS INTERESTS 
Operating Business Enterprises. By D. 
F. McClatchey. 90 Trusts and Estates 
528, Aug. 1951. 
Tort and contract liability of fiduciar- 
ies — suggested protections. 


Valuation of Business Interests. By 
Samuel A. Sakol. 90 Trusts and Estates 
617, Sept. 1951. 


Problem of valuation in estate p*‘an- 
ning warrants greatest attention — fi- 
nancial statements — scaling down as- 
sets — excess capital — earning capacity 
— one man company — preferred and 
common situation — relevant valuations 
— Section 115(g) of the Revenue Act 
of 1950. 


Partnership Insurance. By Richard H. 
Forster. 90 Trusts and Estates 752, Nov. 
1951. 

Approaches to the way life insurance 
ean be used to liquidate a partner’s part- 
nership interest in event of death — 
arguments for cross-purchase method — 
arguments for entity theory — when to 
use entity approach — factors in choos- 
ing method. 


Will You Carry on Estate Owner’s 
Business? By Paul A. Dice, 90 Trusts and 
Estates 491, July 1951. 


Factors to weigh for acceptance — 
special clauses — Trustee control through 
ownership and voting — tax problems. 


Avoiding Business Liquidation. By 
Alexander Eisemann, Jr. 90 Trusts and 
Estates 516, Aug. 1951. 

Axternatives to destruction of value — 
forms of financial help — public financing 
— selection of underwriters — unsecured 
“note loans” — sale as going concern. 


CHARITIES 


Tax Exempt Charitable Corporations: 
Revenue Act of 1950. By Maurice Finkel- 
stein — 50 Michigan Law Review 427 — 
Jan. 1952. 


The Revenue Act of 1950 as it relates 
to taxation of certain income of charitable 
organizations and foundations — new 
concept of “unrelated income” of organi- 
zations otherwise exempt from taxation 
— does it raise new uncertainties which 
will require judicial or legislative clarifi- 
cation. 


DECEDENT’S ESTATES 


Insolvent Decedents’ Estates. By Kurt 
Nadelmann. 49 Michigan Law Review 
1129, June 1951. 
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HENRY H. BENJAMIN 


Chicago; Committee Chairman 


Treatment of problems of law of in- 
solvent decedents’ estates — posed on 
background of development of inso!vent 
decedents’ estate law of foreign countries 
— discussion of broad patterns of devel- 
opment rather than detailed presenta- 
tion — analysis of conflicts questions 
raised. 


United Kingdom Assets in Canadian 
Estates. By C. D. Paxton. 90 Trusts and 
Estates 458, July 1951. 

Discusses at length the handling of 
estates of Canadian domiciled decedents 
having assets in the United Kingdom — 
documents required — death duties and 
transfers — foreign exchange controls — 
change of ciitzenship. 


Inheritance Rights Consequent To 
Adoptions. By Francis H. Fairley. 90 
Trusts and Estates 491, July 1951. 

Discusses modernization of adoption 
statutes. 


Curtesy in the United States. By 
George L. Haskins. 100 Univ. of Penn- 
sylvania Law Review 196 — Nov. 1951. 

A complete survey of the present status 
of curtesy in al jurisdictions. 


Problems Preliminary to Administra- 
tion. By Will F. Costigan. Vol. 1951 Illi- 
nois Law Forum 357, Fall 1951. 

The article discusses the wisdom in 
not dispensing with administration; it 
covers revenue and jurisdiction, analyzes 
the Illinois statute as to the procedure 
in probating foreign wil!s, describes the 
steps to be taken if there is only a pre- 
sumption of death, and explains the ap- 
pointment of an administrator to collect 
and appointment of a personal represen- 
tative. 


Opening the Estate. By Robert A. 
Stephens, Jr. Vol. 1951 Illinois Law For- 
um 376, Fall. 1951. 

The article begins with the filing of 
a petition to probate, and winds up on 
appeals from the court’s order in admit- 
ting or denying probate. The hearing is 
carefully gone into, and there is a brief 
discussion on lost or destroyed wills, for- 
eign wills and issuance of letters. 


Administrative Duties of the Personal 
Representative. By C. King. Vol. 1951 
Illinois Law Forum 438, Fall 1951. 

An insight into the varied duties of an 
administrator. Particular emphasis is 
placed upon citation proceedings, sales, 
and operating a decedent’s business. 


Problems Peculiar to Administration 
of Partnership Assets. By Thomas S. 


Edmonds. Vol. 1951 Illinois Law Forum 
507, Winter 1951. 

An analysis of the alternatives avail. 
able to a personal representative of a 
decedent partner as to partnership as. 
sets — liquidation, sale, continuance, or 
incorporation. The author a'so includes a 
list of factors which should be considered 
in drawing up a partnership agreement, 


Ascertainment and Payment of Claims, 
By Nat M. Kahn. Vol. 1951 Illinois Law 
Forum 533, Winter 1951. 

A discussion of the jurisdiction of the 
court which hears the claim against a 
decedent’s estate, the practice and pro. 
cedure involved, the types of claims, 
their classification and priority, payment 
of claims, rights of appeal, and possible 
Mability of heirs or devisees for debts of 
decedent. 


Tax Problems Involved in Administra- 
tion. By Byron E. Bronston. Vol. 1951, 
Idinois Law Forum 565, Winter 1951. 

The author goes through the various 
steps required of the executor in properly 
handling the tax problems involved dur- 
ing administration: filing of notices, per- 
sonal liability of the executor, income tax 
return, federal estate tax return, gift 
tax return, procedure on deficiencies, and 
the Illinois inheritance tax. 


Distribution and Closing of the Estate. 
By Elmer M. Leesman. Vol. 1951 Illinois 
Law Forum 592, Winter 1951. 


The article discusses the steps involved 
in the distribution and closing of a de- 
cedent’s estate, following a discussion of 
the more difficult legal problems, in- 
cluding abatement of legacies and ad- 
vancements, then continues with the time 
for distribution, order of distribution, and 
accounting. 


Steps in the Administration of an Es- 
tate. By Richard J. Faletti. Vol. 1951 
Il‘inois Law Forum 621, Winter 1951. 

An outline of the steps in the admin- 
istration of an estate, in chronological 
order. It begins with the production of 
the will and ends with the closing of the 
estate and the final discharge of the per- 
sonal representative. 


Probate of Wills: Necessity and Effect. 
By Thomas E. Atkinson. 27 New York 
Univ. Law Review No. 2, April 1952. 

Nature of probate — determines ex- 
ternal validity — necessity of probate — 
time limitations — in absence of statute 
will may be probated at any time — 
effect of probate — collateral attack — 
statutory notice — rejection of probate 
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— denial of probate upon the merits — 
after-discovered wills — rights of pur- 
chasers from heirs or devisees — against 
afterborn child. 


ESTATE PLANNING 


Practical Estate Planning. By Joseph 
Trachtman. 90 Trusts and Estates 436, 
July 1951. 


An interesting article about New York 
University’s graduate seminar in Estate 
Planning and Administration, supple- 
mented by a symposium on law schoo} 
courses. 


“Set Thy House In Order.” By James 
R. Frazer. 90 Trusts and Estates 580, 
Sept. 1951. 

Case histories of inadequate estate 
planning — sometimes joint ownerships 
are “grand things and in others the crea- 
tions of the devi).” Examples — pressure 
from in-laws — mistakes — dropping 
burdens in widow’s lap — this way to 
the poorhouse — too many pieces of the 
pie. 


Loans Against Insurance. By Joseph A. 
Segal. 90 Trusts and Estates 614, Sept. 
1951. 


Effects of borrowing on estate plan and 
claims — relative position of beneficiary 
of insurance policy and assignee — rules 
as to insurance loans — source of repay- 
ment — exceptions to rule — effects of 
rule — conflicting interests of fiduciary. 


Insurance, Taxes and Estate Planning. 
By J. Nelson Young. 29 Taxes — The 
Tax Magazine 980, Dec. 1951. 

Income tax considerations — applica- 
bility of Federal estate tax — (Policies 
owned by insured’s family) — designa- 
tion of beneficiary — gifts of insurance 
and the annual exclusion — disposition 


THE MANY 


ADVANTAGES 


of policy on death of owner — policies 
transferred to the insured — (Policies 
owned by the insured) — policies trans- 
ferred for value — other family trans- 
actions — employment and business asso- 
ciations. 


Life Insurance and the Marital De- 
duction in Estate Planning. By Anderson 
A. Owen. 29 Taxes — The Tax Magazine 
988, Dec. 1951. 


Other advantages to insurance — life 
insurance trusts — “the irrevocable in- 
surance trust, funded or not, has distinct 
advantages as compared with the re- 
vocable insurance trusts, and very few 
disadvantages taxwise” — marital deduc- 
tion provisions applied to insurance — 
“in most situations something less than 
the full 50% marital deduction gives the 
greatest aggregate tax saving over the 
estate of the two spouses.” 


Residue Formula As Aid to Executor. 
By T. S. Kiley and J. R. Golden. 90 Trusts 
and Estates 824, Dec. 1951. 


Change in drafting technique unneces- 
sary to obtain maximum marital deduc- 
tion but it may create a great many prob- 
lems in the administration of an estate — 
diagrams to compare effect of death 
taxes — capital gains problems — effect 
of variation in value — conflict of inter- 
ests — investment — administrative 
questions — overcoming objections to 
residue formula — a typical plan — 
summary of advantages. 


Why Estate Planning Cooperation? 
By Mayo A. Shattuck. 91 Trusts and Es- 
tates 88 — Feb. 1952. 


No accepted definition of estate plan- 
ning — estate planning team — affirm- 
ative benefits — activities and responsi- 
bilities — advertising — plans and pro- 
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cedures — legal forms recommended — 
conference suggested. 

Also in 31 The Trust 
Mar. 1951. 


Bulletin 20, 


Planning Insurance Estates. By Henry 
E. Haiman. 91 Trusts and Estates 191, 
Mar. 1952. 


Practical hints on effective arrange- 


ment of policies — take cash value — 
corporate fiduciary role — business in- 
terest — lawyer relations — widow’s 


rights — choice of options — the human 
side — the mathematical ang'e. 


Tax Factors in Drafting Wills and 
Trusts. By George J. Laikin. 91 Trusts 
and Estates 417, June 1952. 


Reviews some tax considerations from 
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point of view of draftsman — marital 
deduction — if more assets than neces- 
sary allocated for marital deduction, ex- 
pensive duplication of taxes may occur 
— percentage of residue clause — tax 
formula clause — saving clauses — qual- 
ifying assets — income requirements — 
unproductive property — power of ap- 
pointment requirement. 


Some Practical Considerations in Gifts 
to Minors. By Dwight Rogers. 20 Ford- 
ham Law Review 233, Dec. 1951. 


Inherent need of providing some sort 
of management for most gifts to a minor 
— wish to secure benefit of annua! ex- 
clusion without incurring expense, etc., 
of guardianship — outright gifts of var- 
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ious kinds of property and trust for a 
minor discussed — computation of pres- 
ent and future interests in a trust. 


PENSION AND PROFIT SHARING 
PLANS 


Pension Programs in an Armed Econ- 
omy. N. Y. Journal of Commerce. 90 
Trusts and Estates 491, July 1951. 


Points up articles contributed by out- 
standing writers on pension programs. 


Pensions and Profit-Sharing Plans — 
Qualification under Sec. 165(a). Indiana 
Law Journal 59 — Fall, 1951. 


Factors necessary for qualification of 
plan with particular reference to perma- 
nence and definiteness as affected by the 
Lincoln Etectric case. 


Pattern of Pension Plans. By J. V. 
Strong. 91 Trusts and Estates 198, Mar. 
1952. 


Employees covered by private pension 
plans estimated to range from 10 to 15 
million — negotiated pension plans — 
company-wide plans — area-wide plans 
— industry-wide plans — eligibility re- 
quirements — benefit formulas — vest- 
ing — level of pension benefits — em- 
ployee contributions — retirement age. 


New Wage Regulations on Employee 
Benefit Plans. By Charles D. Spencer. 91 
Trusts and Estates 244, April 1952. 


Plans can now be adopted by em- 
ployers under wage stabilization con- 
trols, outside of the cash wage formulae, 
without undue restrictions — only re- 
strictions of consequence are that ter- 
mination benefits, other than those for 
early retirement, permanent and tota} 
disability and death, must be deferred — 
freedom of selection — stabilizing fac- 
tors — effects of regulation — vesting 
problems — approval policy — approval 
form issued. 


PERPETUITIES 


Marital Deduction v. Rule Against Per- 
petuities. By Gorden F. DeFosset. 90 
Trusts and Estates 491, July 1951. 


Discusses danger of violating the rule 
to achieve maximum deduction. 


Perpetuities in Perspective: Ending the 
Rule’s Reign of Terror. By W. Barton 
Leach. 65 Harvard Law Review 721, 
Mar. 1952. 


Author suggests practical changes in 
the rule against perpetuities. Discussion 
centers around how the courts and legis- 
latures can bring these changes about. 


POWERS OF APPOINTMENT 


Powers of Appointment. By Richard J. 
Turk, Jr. 90 Trusts and Estates 428, 
July 1951. 

New rules — background of law — 
two concepts cf new law — new pro- 
visions noted — partial release — post- 


1942 powers — general power defined — 
other interests not affected — successive 
powers — powers to invade principal — 
gift tax rules — practical suggestions. 


The Powers of Appointment Act. By 
Abraham S. Guterman. 29 Taxes — The 
Tax Magazine 631, Aug. 1951. 


Discusses estate and gift taxes under 
the powers of appointment act of 1951 
— effects of release and partia! release 
of pre-existing and future powers — 
lapse of powers — unraveling releases 
heretofore made — effects on marital- 
deduction trusts — lack of correlation 
with Section 113 (a) (5). 


Powers of Appointment. By Maurice T. 
Brunner. 90 Trusts and Estates 584, 
Sept. 1951. 


Joint holders and adverse interests con- 
sidered under new Act — exceptions to 
general power — adverse interest — re- 
lease — yost-1942 powers — lapse —re- 
mainderman’s interest. 


1951 Powers-of-Appointment Act. By 
Paul E. Farrier. 31 The Trust Bulletin 9, 
Oct. 1951. 


The story of tax committees’ work — 

the 1951 Act — “genera! power” defined 

other special interests may be tax- 

able — tax result of preexisting power — 

powers created after October 21, 1942 — 
estate tax burden can be minimized. 


1951 Powers of Appointment Act — 
Its Federal Estate Tax and Gift Tax Im- 
plications. By Edward N. Polisher. 56 
Dickinson Law Review 3, Oct. 1951. 


Historical survey of treatment of pow- 
ers of appointment for tax purposes with 
an analysis of present law as effected 
by 1951 Powers of Appointment Act. 
1951 Revenue Act has failed to clarify 
the artificial and muddled treatment of 
powers of appointment and thus it re- 
mains to be seen whether the 1951 Pow- 
ers of Appointment Act is the best solu- 
tion available. 


Successive Powers of Appointment. By 
Rollin Browne. 90 Trusts and Estates 
761, Nov. 1951. 


General features of the Power of Ap- 
pointment Act of 1951 — scope of suc- 
cessive powers — effect under tax law 
— problem of perpetuities — saving 
clause — suggestions. 


Powers of Appointment. By James P. 
Johnson. 29 Taxes — The Tax Magazine 
965, Dec. 1951. 


The uses of powers of appointment — 
drafting suggestions — creation and ex- 
ercise of powers — incidence of taxes — 
draftsmanship and taxes — estate and 
gift tax probtems — pre-1942 powers — 
other statutory exceptions — adverse 
interests — reverse powers — post-1942 
powers — reserved powers — income 
taxes — state inheritance taxes. 
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Drafting the New Power of Appoint- 
ment. By Don H. McLucas. 90 Trusts and 
Estates 859, Dec. 1951. 


Pre-1942 powers — post-1942 powers 
— non-cumulative withdrawal rights — 
limited powers of invasion — disclaimer 
of powers — obscure powers — special 
powers — insurance settlements — date 
of creation of powers — gift tax on re- 
leases — good law. 


Lapsed Powers and the Marital De- 
duction. By Eugene P. Walsh. 91 Trusts 
and Estates 12, Jan. 1952. 


Powers of Appointment Act of 1951 is 
an improvement on the old law — it 
may be possible to channel money from 
one person to another free of both gift 
tax and estate tax — does lapse exemp- 
tion apply to a marital deduction trust? 
— what the statutes say — what the reg- 
ulations say — what the report says — 
other arguments — interesting to read 
the Commissioner’s survey of the inter- 
play of the new law with the marital de- 
duction provisions. 


Residuary Clause and Powers of Ap- 
pointment. By James F. O‘Rieley. 27 
Notre Dame Lawyer 257, Winter 1952. 

Execution of power of appointment by 
a residuary clause — liberal trend in 
construing execution by means of resid- 
uary clause — discussion of blending of 
appointive property with that of the 
testator and similar matters. 


Powers of Appointment Act of 1951. 
By George Craven. 65 Harvard Law Re- 
view 55, Nov. 1951. 


The article traces the tax treatment of 
the powers of appointment before and 
after the 1942 Act, and then thoroughly 
explains the 1951 Act and the changes it 
has made. 


TAXES 


Toward Point of No Return? An edi- 
torial. 90 Trusts and Estates 425, July, 
1951. 


Impact of withholding under new 
Treasury Department tax bil! on char- 
itable and non-profit organizations — 
near-confiscatory taxes — danger of 
complacency — serious disadvantages of 
the withholding principle on small trusts, 
pensions, etc. 


Inheritance Taxation of Dower and 
Other Marital Interests. By John D. 
Smyers. 90 Trusts and Estates 491, 
July 1951. 


Treatment of marital interests under 
various state laws — related Federal 
estate tax questions and treatment of 
amounts paid under antenuptial and post- 
nuptia! settlements. 


Exclusion Provision of the Gift Tax 
Law Needs Amending. By Armand Drex- 
ler. 29 Taxes — The Tax Magazine 7438, 
Sept. 1951. 


Discusses areas of law subject to con- 
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test between Treasury and taxpayer and 
evolution of “doctrine” and “fields.” Dis- 
cusses various devices to achieve ex- 
clusion and their relative merits particu- 
larly in drafting of trust instruments — 
effect on law of guardianship. 


Fiduciary Income Tax Panel. By John 
W. Erwin and Arthur Manella. 90 Trusts 
and Estates 603, Sept. 1951. 

Three tests of Clifford Doctrine i 
lustrated — beneficial enjoyment — dis- 
cussion of reversions and administrative 
control retained by grantors of trusts. 


Valuation of Property for Estate, Gift 
and Income Tax Purposes. By Joseph 
Berman. 29 Chicago-Kent Law Review 
321, Sept. 1951. 

Rules vary with type of property in- 
volved — question of fact — presenta- 
tion of buttressed relevant facts — fair 
market value — factors to be considered 
— burden of proof on taxpayer — be- 
ware of possibility of error — special 
valuation problems. 


Federal Tax Notes. By Samue! J. 
Foosaner. Trusts and Estates. 

Monthly digest of fiduciary tax de- 
cisions. 

Tax Wise. 29 Taxes — The Tax Maga- 
zine 787, Oct. 1951. 

Interesting comment on the apportion- 
ment of estate taxes referring particu- 
larly to Alabama and Pennsylvania 
statutes and a decision in Indiana. 


Post Marital Settlements and Gift Tax. 
19 Univ. of Chicago Law Review 46, 
Autumn 1951. 

After discussing the relationship of 
post marital settlements to the gift tax 


the author concludes that in order to_ 


circumvent the problems of the divorce 
situation legislative intervention ap- 
pears necessary. Either the theory of 
E. T. 19 must be incorporated in the 
gift tax, or divorce must be treated as an 
anomalous situation with rules of its own. 


Valuation of Closely-Held Stock for 
Federal Tax Purposes. By Lyle R. John- 
son, Eli Shapiro, Joseph O’Meara, Jr. 
100 Univ. of Pennsylvania Law Review 
166, Nov. 1951. 

Analysis of present methods of val- 
uation and detailed suggestions for new 
methods, 


Gifts To Minor Children — By Guar- 
dianship or Inter Vivos Trust. By Willard 
J. Wright. 27 Washington Law Review 1, 
Feb. 1952. 

Wherein the writer discusses the so- 
called “Kieckhefer Trust” — advises 
against it, and sets forth the hope that 
legislation will soon amend the law so 
as to allow the gift tax exclusion to 
gifts in trust for minor children. 


Tax Consequence of Gifts To Minors. 
46 Illinois Law Review 636, Sept.-Oct. 
1951. 


A concise and incisive review of the 
cases on the qualification of a gift in 
trust for the gift tax exclusion with 
emphasis on the immediate application 
rule and the Kieckhefer case. 


Revenue Act of 1951. By Samuel J. 
Foosaner. 90 Trusts and Estates 740, 
Nov. 1951. 


Not confined to income producing char- 


acteristics alone — loopholes plugged 
under the new law —‘new relief pro- 
visions — individual income tax — cor- 


porate tax — head of household — pay- 
ments to beneficiaries of deceased em- 
ployees — joint and survivor annuities — 
medical expenses — taxpayer or spouse 
over 65 — dependent’s gross income — 
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sale of residence — redemption of stock 
to pay death taxes — capital gains and 
losses — gain on sale of depreciable 
property between spouses, and between 
individual and controlled corporations — 
termination payments to employees — 
abatement of income taxes for service- 
men — distributions from employees’ 
trusts — family partnerships — estate 
tax paid to foreign country — estate 
and gift tax on U. S. bonds of non-resi- 
dent aliens — non-resident alien estate 
tax exemption for loaned works of art 
— estate tax exemption for service men 
— transfers taking effect at death — 
excess profits amendments. 


Current Taxation Problems Affecting 
Trusts and Estates. By Walter L. Nossa- 
man. 31 The Trust Bulletin 14, Nov. 
1951. 


Questions that arise in trust admin- 
istration of major concern — marital 
deduction — contemplation of death 
cases — reversionay interests — life in- 
surance. 


Domicile and Residence of Individuals 
for American Tax Purposes. By Franz 
Martin Joseph. 29 Taxes — The Tax 
Magazine 916, Nov. 1951. 


Domicile — residence — double tax- 
ation based on conflicting findings of 
domicile — double taxation in case of 


double residence. 


When Do Transfers Take Effect At 
Death? By Adam Y. Bennion. 91 Trusts 
and Estates 46, Jan. 1952. 


“Transfers intended to take effect in 
possession or enjoyment at or after 
death” — has never meant what the 
plain words might imply — rule was 
carried to its logical end in Spiegel’s Es- 
tate v. Comm. — Technical Changes Act 
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of 1949 represented a compromise — 
transfers made before October 7, 1949 — 
Post-1949 transfers — same result with- 
out tax — two possibilities of gambling 
under the new rules. 


Redemption of Stock To Pay Death 
Taxes. By Gordon D. Simons. 30 Taxes 
— The Tax Magazine 42, Jan. 1952. 

The caption perhaps best briefs this 
article. “Substituting ‘gross’ for ‘net’ in 
Section 115 (g) (3) cancels the effect 
of the reduction of ‘50 per cent’ to ‘35 
per cent’ in determining whether stock 
redemptions are dividend payments.” 


Estate Taxation of Trusts For Sup- 
port. By George F. E!mendorf. 91 Trusts 
and Estates 122, Feb. 1952. 

Estate tax law contains no express 
provisions covering support and main- 
tenance trusts — the rules distilled — 
powers to invade corpus or accumulate 
income — contingencies material — vest- 
ing the powers in an independent trustee. 


Marital Deduction Coice. By Henry 
Cooper. 91 Trusts and Estates 140, Feb. 
1952. 

Marital deduction trusts may take any 
one of three forms or a combination 
thereof — (estate trust; trust with gen- 
eral power to appoint during life; trust 
with general power to appoint by will) 
— unproductive property — advantages 
of estate trust — deed power — testa- 
mentary power trust — secondary tax 
liability — Rule against Perpetuities — 
means by which trust can be qualified. 


Some Latter Day Developments in the 
Taxation of Liquidating Distributions. 
By Wiliam H. Pedrick. 50 Michigan Law 
Review 529, Feb. 1952. 


Redemptions to pay death taxes — 
distributions in partial or complete li- 
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*Gross estates reported to Bureau of Interna] 
Revenue in 1948, latest year available. Figures do 
not, of course, reflect estates valued at less than 
$60,000, the minimum required for filing Federa] 
estate tax return.—Courtesy of Brevits, published 
by Vance, Sanders & Co., Boston. 





quidation — the collapsible corporation 
— liquidation followed by resurrection. 


Income in Respect to the Decedent — 
Its Federal Income and Estate Tax Im. 
plications. By Edward N. Polisher. 56 
Dickinson Law Review 269, Mar. 1952. 

The purpose of this article is to con- 
sider how Section 126 of the Internal 
Revenue Code endeavors to deal with 
the problem of income in respect of a 
decedent, how the Section has been in- 
terpreted and whether it actually serves 
intended purpose. 


Refund Possibilities Under the Rey- 
enue Act of 1951. By A. T. Tebbens. 30 
Taxes — The Tax Magazine 250, Apr. 
1952. 

The 1951 Act changed the structure 
of the tax law to reduce the burden on 
some taxpayers and transactions — 
guide to refund possibilities — individ- 
uals — corporations — excess profits tax. 


International Tax Conventions. By 
Mitchell B. Carroll. 30 Taxes — The 
Tax Magazine 269, Apr. 1952. 

Estate tax conventions include Union 
of South Africa, including the protocol, 
Norway, Ireland, Greece and Canada — 
as a general rule it is not believed wise 
to have one government collect the taxes 
which are due to another government. 


Insurance Aspects of Marital Deduc- 
tion. By J. Leonard Lyons. 91 Trusts and 
Estates 300, Apr. 1952. 

Regulations and code provisions relat- 
ing to marital deduction are generally 
applicable to proceeds under an insur- 
ance contract — premiums paid with 
community funds — lump sum payments 
— settlement options — compliance with 
conditions — disclaimer — suggestions. 


Canadian Death Duties on American 
Estates. By John deM. Marler. 91 Trusts 
and Estates 252, Apr. 1952. 

Incidence of Dominion tax — situs 
clarified by convention — rates on Amel- 
ican estates — valuation — illustrative 
calculation — exemptions and collections 
— returns and payments — provincial 
acts — situs. 
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Gift Tax Exclusion for Minors. By 
Reuel L. Olson. 91 Trusts and Estates 
376, May 1952. 

Making of gifts of present interests to 
minors has caused great difficulty for at- 
torneys, taxpayers and the courts — 
two sets of facts which have been liti- 
gated — first is gift in trust, directing 
trustee to pay such income as is neces- 
sary for maintenance, education and sup- 
port — rules confused — power to pay 
out income in sole discretion of trustee — 
where an external standard is prescribed 
directing the trustee to pay out income 
— second is where trustee is directed to 
pay out entire net income to minor or his 
representative during minority — gift 
of a present interest may be made in 
trust by fulfilling either of two sets of 
requirements — insurance — must guar- 
dian be appointed? 


Current Questions in Life Insurance 
Taxation. By Martin M. Lore. 91 Trusts 
and Estates 765, May 1952. 


“There must be a decision on that 
point” does not mean that there is a 
reported decision — what is insurance 
— payments by a security exchange to a 
member’s widow — New York Stock Ex- 
change Gratuity Fund — “insurance” is 
not refined by statute — Treasury inter- 
pretation — compensation at capital 
gains rates — insurance on life of debtor 
— exclusions for gifts of future interests 
— buy-sell agreements. 


Income Tax Aspects of Various Will 
and Trust Arrangements. By A*bert 
Mannheimer and Joel Irving Friedman. 
30 Taxes — Tax Magazine 362, May 1952. 


Contains discussions of six trust ar- 
rangements — types of clients whose re- 
actions will be encountered — trusts pro- 
viding income to persons in low brackets 
— trusts providing gifts of income to 
charities — family empowered to select 
charities — sprinkling trusts — advan- 
tages — trustee who is also member of 
class of beneficiaries —- trustee who is 
member of family but not member of 
class beneficiaries — trusts of insurance 
on relatives’ lives effect of rule 
against accumulations — residence in 
trust tax status income tax 
status of quasi- accumulation trusts — 
estate tax comparison of accumulation 
and quasi-accumulation trusts. 


Tax Characteristics of Certain Pay- 
ments to Trust Beneficiaries. By Robert 
H. Sabel. 18 Univ. of Pittsburgh Law 
Review 385, Winter 1952. 

Reviews federal cases on the “conduit 
theory” and the taxability status of 
trust revenues paid to beneficiaries. 


TRUSTS 


Modified Prudent-Man Rule. By E. S. 
MacNeill. 90 Trusts and Estates 432, 
July 1951. 
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How New York trustees invested dur- 
ing first year under the new law — to 
what extent have these trustees sought 
to expand investments under the new law 
— diversity of policy — common trust 
fund policy — patterns followed in large 
and small trusts. 


Discretionary Trusts: Part II. By 
Franz Martin Joseph. 90 Trusts and Es- 
tates 476, July 1951. 


Discusses tax and administrative ad- 
vantages — gift taxes — estates taxes — 
income taxes — “constructive receipt.” 


Future Interests — Drafting, Tax and 
other Consequences of the Rule of Early 
Vesting. 46 Illinois Law Review 407, 
July-Aug. 1951. 

Professor Schuyler presents a scholar- 
ly re-examination of the rule of early 
vesting and concludes that historical 
justifications for the rule largely no 
longer exist and points to pitfalls at- 
tendant on the rule under modern prac- 
tice. Valuable drafting suggestions. 


Fiduciary Income Tax Panel. By Rich- 
ard H. Forster and Ben Thompson. 90 
Trusts and Estates 537, Aug. 1951. 


Single or multiple trust — reciprocal 


trusts — there are as many trusts as 
the trustor intends to create — general 
rules — most important rules of con- 


struction outlined. 


Capital Gain Distributions. By Herbert 
R. Anderson. 90 Trusts and Estates 530, 
Aug. 1951. 

Allocation to income or principal de- 
pendent on objectives — investment pol- 
icy significant — conduit theory for taxes 
— capital gain distributions retained in 
trust with suggested clause — alterna- 
tive provisions. 
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Trust Statutes Passed in 1951. 31 The 
Trust Bulletin 26, Sept. 1951. 

Liberalization of trustees’ investment 
powers led all trust legislation this past 
year — various versions of prudent-man 


statute adopted — common-trust-fund 
enabling acts enacted — eleven other 
measures were passed — progress chart 


on trust legislation. 


Modified Insurance “Option.” By Rob- 
ert R. Ferguson. 90 Trusts and Estates 
572, Sept. 1951. 


Insurance trust variation frees cash 
for estate needs — life insurance trust 
— life insurance trustee with right to 
take cash or elect settlement option — 
outline of plan — estate tax conse- 
quences must be kept in mind — handling 
in community property states. 


Judicial Attitude Towards Application 
of Cy Pres Doctrine. By Edith L. Fisch 
25 Temple Law Quarterly 177, Oct. 1951. 

The author who is also the author of 
a recent book on the Cy Pres doctrine in 
the United States concludes that the 
courts have changed their early position 
of “extreme adversion” to the doctrine of 
Cy Pres to one of “utmost liberality” 
with respect to the application of it. 


Testamentary Disposition to Trustee of 
Inter Vivos Trust. By George E. Palmer. 
50 Michigan Law Review 33, Nov. 1951. 


A well rounded discussion of the pres- 
ent state of the law on this subject, with 
suggestion of a form of statute to cure 
the uncertainties in this field. 


Effect of Inter-vivos Trust on Right of 
Election of Surviving Spouse. 40 George- 
town Law Journal 109, Nov. 1951. 


A spouse transfers property into an 
inter vivos trust reserving the income for 
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life. Upon the death of the settlor what 
are the rights of the surviving spouse 
in respect of the trust property. The 
cases are discussed and analyzed. 


Alimony and Support Trusts. By Sid- 
ney 1). Krystal. 90 Trusts and Estates 
780, Ilov. 1951. 

Provisions relating to income <dis- 
tribut:d from an alimony trust differ 
from direct payments of alimony — 
trust jor minor children — theory of tax- 
ation is legal obligation — trust may be 
established for dual or multiple pur- 
poses. 


Right of Non-Resident to Qualify and 
Serve in Fiduciary Capacities. By Oliver 
J. Neibel, Jr. 37 Virginia Law Review 
1119, Dec. 1951. 

Lengthy note on right of an individual 
or trust institution, resident of one state, 
to serve as fiduciary in another state — 
statutes and decisions cited. 


Danger! — Restrictions Ahead. By 
Joseph W. White. 90 Trusts and Estates 
840, Dec. 1951. 

Beneficiaries and out-of-state trustees 
penalized — barriers prohibiting out-of- 
state institutions — ancillary admin- 
istration in Missouri on intangibles of 
non-residents — Illinois law — thirteen 
states permit trust institutions to qualify 
but requirements burdensome — ten re- 
ciprocal states — perhaps reciprocity is 
the answer. 

Also in 31 Trust Bulletin 3, Dec. 1951. 


Trust For Tax Saving. By Whitfield J. 
Collins. 91 Trusts and Estates 42, Jan. 
1952. 

Certain decisions make it inadvisable 
for donor to act alone as trustee — pro- 
fessional trustee favored — dangerous 
for a donor to declare himself sole trus- 
tee — control over the trust property — 
power to shift the beneficial interest — 
revocable trust — gift tax exclusion — 
value of a present interest — more diffi- 
cult when uncertainty either as to amount 
of income or as to the period of time 
that beneficiary has right to receive — 
gifts to minors.— community property 
trust. 


Tax Saving From Planning and Re- 
view. By William E. Magee. 91 Trusts 
and Estates 11, Jan. 1952. 

Estates are taxable entities, some 
trusts are mere conduits of income, some 
are taxable the same as estates — choice 
of words in drafting a trust instrument 


is very important — cost of securities 
must be maintained — lots of securities 
must be identified as to cost — adjust- 


ments for capital changes must be made. 


Trust Fraternity and the Practicing 
Lawyer. By Howard L. Barkdull. 31 The 
Trust Bulletin 9, Mar. 1952. 

Friendly relationships between trust- 
men and lawyers — specialization re- 
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quired — law schools to the rescue — co- 
fiduciary and investment policies — will 
making a specialist’s job — should dis- 
courage intestacy. 

(Also in 91 Trusts and Estates 81, 
Feb. 1952.) 


Tax Consequences of Power to Use 
Principal. By Arthur B. Willis. 91 Trusts 
and Estates 205, Mar. 1952. 

Where the donor gives too much — 
invasion of corpus of the testamentary 
trust — income tax and ascertainable 
standards — standards for estate tax — 
uncertainty in cases involving the tax- 
ability of the trust corpus where the 
widow is given a power of invasion. 


“Pour Over” Trusts. By Mayo A. Shat- 
tuck. 91 Trusts and Estates 207, Mar. 
1952. 

Residuary probate estate “poured over” 
into the revocable trust upon the death 
of the grantor — prolems connected with 
the “pour over” technique — does the 
revocable inter vivos trust occupy a secure 
non-testamentary position at law? — 
does the “pour over” technique fail be- 
cause of essential conflict with the 
Statute of Wills? — warnings restated. 


Nominee Registration. 31 The Trust 
Bulletin 14, June 1952. 

Advantages of nominee registration to 
fiduciaries and customers — partnership 
nominee — how created — form of part- 
nership agreement. 


Payments Under Void Trusts. By Dan- 
iel M. Schuyler. 65 Harvard Law Review 
597, Feb. 1952. 

When a trust is declared void after 
a trustee has made distributions accord- 
ing to its terms, there may be liability. 
The author discusses the possible lia- 
bility of the trustee, the possible liability 
of the distributee, who may institute 
suits, and, finally, the effect of estoppel, 
laches and the Statute of Limitations. 


Revoking a Trust: Recent Legislative 
Simplification. By Austin W. Scott, 65 
Harvard Law Review 617, Feb. 1952. 


The author analyzes the problem deal- 
ing with the revocation of an inter vivos 
trust by the settlor. The author deals 
especially with the recent New York 
statute for facilitating the revocation of 
a trust. 


Precatory Words — Effect on Absolute 
Devise or Bequest. By R. E. Thornton. 
30 Texas Law Review 644. 

The author discusses various cases and 
reaches the conclusion that in order to 
impress a trust on an absolute devise 
the limiting words must clearly indicate 
that the testator intended to impose an 
imperative obligation on the legatee to 
fulfill the request. 


WILLS 


Avoiding Litigation Hazards Arising 
From Survivorship Problems in Wills. 











By Merle E. Brake. 90 Trusts and Es. 
tates 491, July 1951. 
Discusses draftsmanship with cautions, 


Hints on Will Drafting. By Dermod 
Ives. 90 Trusts and Estates 519, Aug, 
1951. 

Lawyers should make a real job of 
draftsmanship and of ascertaining and 
analyzing facts — tactful suggestions — 
various types of property — powers of 


appointment — marital deduction — 
trust provisions — charitable bequests — 
provision for minors — tax clause — 
loose ends. 


Insane Delusion. 26 Indiana Law Jour. 
nal 291, Winter 1951. 

Insane delusion irrelevant to testa. 
mentary disposition does not destroy 
capacity. The judicial view is contrasted 
with the psychiatric. 


Perpetuities — Staying the Slaughter 
of Innocents. By W. Barton Leach. 68 
Law Quarterly Review 35, Jan. 1952. 

In a witty and stimulating article, Pro. 
fessor Leach reviews the authorities with 
emphasis on the English cases, repeats 
his criticism of some of the unrealistic 
applications of the rule, concludes the 
rule is basically sound, and suggests leg- 
islative action to eliminate the destruc- 
tion of reasonable dispositive schemes 
through “remorseless” application of the 
rule. 


Undue Influence. By Wendell B. Will. 
50 Michigan Law Review 748, Mar. 1952. 


Specific fact situations — mental weak- 
ness — procurement — confidential re- 
lationship — what constitutes undue in- 
fluence. 


Renunciation of a Will by Surviving 
Spouse. By Merril! J. Schnebly. Vol. 1951 
Illinois Law Forum 396, Fall 1951. 

Discusses the share the renouncing 
spouse is entitled to and the source of 
such share. The author then goes into 
the distortion of the testamentary scheme 
and the acceleration of a future interest 
when the surviving spouse renounces. The 
article concludes with an analysis of the 
sequestration of renounced property. 


Mental Incompetency. By Mannfred S. 
Guttmacher and Henry Weihofer. 36 
Minnesota Law Review 179. 

Extensive article on various legal sit- 
uations — guardianship proceedings — 
wills — contracts —- marriage and 
divorce — torts. 


[Committee members: Horace E. Bun- 
ker, Plainfield, N. J.; H. E. Chenoweth, 


Cleveland; Everett Paul Griffin, &. 
Louis; John C. Hoyo, San Antonio; 
John N. Jackson, Dallas; Thomas D. 


Kelley, Seattle; Gerald B. Klein, Tulsa; 
Arad Riggs, Bronxville, N. Y.; W. F. 
Schulz, Jr., Pittsburgh; M. Paul Smith, 
Norristown, Pa.] 
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HIS COMMITTEE WAS ASSIGNED the 
7 of drafting a model plan and 
trust agreement suitable for use by or- 
ganizations that desired to establish 
plans for their members meeting the re- 
quirements of the Keogh-Reed Bills 
which were introduced in the House of 
Representatives in 1951 (H.R. 4371 and 
H.R. 4373); it was contemplated that 
such a plan would be suitable for adop- 
tion by the American Bar Association as 
well as by State and local bar associa- 
tions. In May of this year the Ways and 
Means Committee held hearings on the 
Bills and, as a result, Messrs. Keogh and 
Reed introduced two new Bills (H.R. 
8390 and H.R. 8391) which, while not 
altering the basic principles of the orig- 
inal Bills, presented a number of new 
drafting problems. 


One of the very desirable changes made 
is that whereas the original Bills re- 
quired the trustee to invest in securities 
“legal” for investment of trust funds, the 
new Bills permit investment in “any in- 
vestment permitted by the trust inden- 
ture, to the extent allowed by local law.” 


The new Bills would also permit an 
individual to purchase for himself a ‘“‘re- 
stricted retirement annuity” as well as 
to pay into a “restricted investment 
fund.” With an appropriately drawn 
trust indenture, the trustee of a “re- 
stricted retirement fund” could invest 
in such an annuity. 


Another modification is that originally 
the Bills would have required that there 
be “a trust forming part of the retire- 
ment plan set up by a bona fide agricul- 
tural, labor, business, industrial, or pro- 
fessional association or similar organiza- 
tion, for the exclusive benefit of its par- 
ticipating members,” while the new Bills 
require only that there be “a trust form- 
ing part of a bona fide retirement plan 
for the exclusive benefit of its partici- 
pating members.” 

Since the modified Bills were not in- 
troduced until late in June, it is recom- 
mended that the Committee be continued 
in order that a model plan and trust 
agreement will be available for the mem- 
bers of the Bar, if and when legislation 
based upon the principles of these Bills 
is adopted. Moreover, while under the 
current form of the Bills, Association 
action would. not be essential] for the es- 
tablishment of a qualified plan and trust, 
it is suggested that it would be appro- 
Priate that the Association promulgate 
its plan which would be available for its 
members and that other organizations 
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RETIREMENT FUNDS for SELF-EMPLOYED 


JAMES KARR TAYLOR 


New York; Committee Chairman 


might wish to do the same. Association 
action would go far toward establishing 
the bona fides of any such plan. 


TENTATIVE CONCLUSIONS 


Prior to the introduction of the modi- 
fied Bills, the Committee had tentatively 
concluded that, while it would be legally 
possible for each member of an Associa- 
tion to establish his own trust, usually 
such action would not be desirable as at 
least initially the funds would be too 
small in size for practical operation. Of 
course, the investment problem would be 
somewhat alleviated in states with com- 
mon trust fund legislation. 


It was the consensus of the Committee 
that an Association desiring to do so 
might adopt a plan for its members, and 
that a part of this plan would be a form 
of trust agreement which could be joined 
in by each member desiring to do so 
with any bank of his choice. The funds of 
the various persons who joined in such 
a trust with a particular bank could be 
held and administered as a single fund in 
which the various members had undivid- 
ed interests. If a separate trust for a 
single member was desired, it would be 
possible to make it a part of such a plan. 

It was concluded that it would prob- 
ably not be desirable that an Association 
which established a plan should appoint 
a “committee” having such broad powers 
as are often assigned to such an agency 
under private employee pension plans. 
The operation of any Association plan 
would, however, require the establish- 
ment of some mechanics for certification 
of the status of Association members. It 
would also be desirable to provide for 
periodic accountings by the trustee in 
some inexpensive manner which would 
not involve publicity as to the status of 
individuals’ accounts. This function 
might be undertaken by the Association 
or an agency appointed by it. 

The drafting of any plan or trust 
agreement necessarily involves questions 
of validity under state laws. The rule 
against perpetuities raises some difficul- 
ties, particularly if the plan is one in 
which members may join who were not 
in being at the date of establishment of 
the plan. Some nineteen states have 
adopted statutes specifically exempting 
pension and similar trusts from the 
operation of the rule. These statutes, 
however, are limited to plans for em- 
ployees and would not cover trusts estab- 
lished by an individual for himself. 
Through proper draftsmanship the per- 
petuities question may be avoided by 











making each individual’s share in a gen- 
eral fund a separate trust which would 
be measured by his own life. 

For those states in which the common 
law ruie against accumulation prevails, if 
the perpetuities question is resolved, the 
accumulations question is likewise re- 
solved, as accumulations are generally 
permitted for the period of the common 
law rule against perpetuities. This, how- 
over, would not follow for such states as 
New York which permit accumulations 
only during minorities. 

A third problem arises out of the re- 
quirement, in both the original and the 
modified Bills, that the interests of mem- 
bers of these plans must be non-assign- 
able. It is generally accepted that an 
attempt by an individual to create a 
trust for himself and make it non-assign- 
able, which would seem to include remov- 
ing it from the reach of his creditors and 
also to include  irrevocability even 
though the individual is the only person 
interested in the trust, is an invalid re- 
straint on alienation. (See 1 A.L.I. Rest. 
of Trusts, Sect. 156; 1 Scott on Trusts, 
Sects. 156 et seq.) 

Since these problems vary in character 
with each state, it was concluded that it 
was beyond the function of this commit- 
tee to sponsor any state legislation but 
that this situation should be called to the 
attention of state and local bar associa- 
tions. Such legislation was introduced in 
New York under the sponsorship of the 
New York State Bar Association and 
was passed by the lower house but was 
introduced too late for passage in the 
upper house. It is of practical signifi- 
cance in all jurisdictions that these prob- 
lems receive attention forthwith because 
any tax legislation embodying the prin- 
ciples of the Keogh-Reed Bills would 
probably be enacted fairly late in the 
year, while a good many of the state 
legislatures meet and adjourn early in 
the year. In the absence of anticipatory 
legislation by the respective states, valid- 
ity of trusts which, might be established _ 
during the year in which such a Bill be- 
comes law might be open to question. 

[Committee members: William H. 
Avery, Jr., Chicago; George R. Blodgett, 
Boston; Frederick E. Donaldson, New 
York; Kenneth W. Gemmill, Philadel- 
phia; Edwa:d J. Hand, New York; Gil- 
bert C. Hine, Winston-Salem; Dana 
Latham, Los Angeles; Denis B. Maduro, 
New York; Henry Mannix, New York; 
W. S. McClanahan, Chicago; John R. 
Nicholson, Chicago; George A. Weller, 
Beaumont. ] 
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Montgomery 
First NATIONAL 
BANK 


Los Angeles 
CALIFORNIA 
Trust Co. 


San Francisco 
AMERICAN 
Trust Co. 


San Francisco 
BANK OF AMERICA 
N. T. & S.A. 


secretary; Edwin G. 


TRUST PERSONNEL CHANGES 


ALABAMA 


Paterson C. Campbell promoted to 
trust officer, succeeding J. D. Jolly, 
resigned. 


CALIFORNIA 


Lyston G. Jaco, Jr., elected assistant 
secretary. A graduate of U. of Mich- 
igan Law School, Jaco has been with 
the company since 1949. 
Promotions: John G. Hatfield and 
Donald T. Lauer, to asst. vice presi- 
dents and trust officers; Charles W. 
Cadigan, trust officer and assistant 
Roodhouse, trust officer. 

Carl F. Wente elected president to 
succeed the late L. M. Giannini. For 
the past three years Mr. Wente has 
been in semi-retirement, since re- 


liquishing his post as senior vice president of the Bank. 
He has, however, continued to serve as a director and as 
vice chairman of the general executive committee and mem- 
ber of other committees. He is resuming his active status 
“as a matter of duty and loyalty to the bank.” Mr. Wente’s 
banking experience dates back to 1907 when he joined Cen- 
tral Bank in Oakland as a messenger. From there he pro- 
gressed to president, and in 1943 joined Bank of America 
where he worked closely with Mr. Giannini. 


Santa Barbara 
First NATIONAL 
BANK 


Colorado Springs 
EXCHANGE Na- 
TIONAL BANK 


Waterbury 
COLONIAL 
TrRusT Co. 


, tions Committee. 


Jacksonville 
ATLANTIC NATION- 
AL BANK 


4 Hollywood 
b First NATIONAL 
M BANK 


CARL F. WENTE 
San Francisco 
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WALTER S. BUCKLIN 


William K. Serumgard elected presi- 
dent to succeed Warner Edmonds, who 
continues as chairman of the execu- 
tive committee. 


COLORADO 


J. D. Ackerman advanced from execu- 
tive vice president to president, fol- 
lowing the resignation of George W. 
Repetti due to ill health. 


CONNECTICUT 


Carl O. Dunbar, Jr., formerly Judge 
of Probate in Waterbury, joined the 
trust department. A graduate of Yale 
with a B.A. degree, Judge Dunbar is 


a former secretary of the Litchfield County Bank Bar Rela- 


FLORIDA 


R. P. Markham, formerly asst. vice 
president and asst. trust officer, ad- 
vanced to trust officer. 

William A. Coulter joined First Na- 
tional as trust officer in charge of the 
trust department, after having re- 
signed as trust officer of Merchants 










ff 





WALTER E. BORDEN 


Boston Boston 


National Bank & Trust Co., Meadville, Pa. A graduate of 
U. of Pittsburgh Law School and of Harvard Law School, 
Coulter was trust examiner for the Federal Reserve Bank 
of Cleveland for three years. 


GEORGIA 
Atlanta Fay E. Mewborn, cashier for the past 
First NATIONAL three years, named trust officer. Fol. 
BANK lowing graduation from Emory U. in 


1924, Mewborn joined First National, 
He is also a graduate of American Institute of Banking, 
Atlanta Law School and the Graduate School of Banking at 
Rutgers. 


Atlanta William B. Stark and James P. Me. 


CITIZENS & SouTH- Lain, Jr., named asst. vice presi- 
ERN NAT’L BANK dents. 
INDIANA 


Hollis Johnston advanced to vice pres. 
ident and trust officer. 


Logansport 
FARMERS & MER- 
CHANTS STATE BANK 


KENTUCKY 
oe 


Charles H. Semple, Jr., elected trust 
investment officer. (Incorrectly listed 
in September as Fidelity Bank & Trust 
Co.) 


LOUISIANA 


Louisville 
CITIZENS FIDELITY 
BANK & TRUST Co. 


Alexandria Julian T. Murchison advanced from 
SECURITY NATIONAL executive vice president to president, 
BANK succeeding the late Quintin T. Hardt- 

ner. 






MASSACHUSETTS 


Walter E. Borden, senior vice presi- 


Boston 
NATIONAL SHAW- dent and general manager, succeeds 
MUT BANK Walter S. Bucklin as president. Mr. 


Bucklin becomes chairman of the 
board. Until recently president and treasurer of Caribbean 
Sugar Co., Mr. Borden, educated as an engineer, has been 
affiliated with National Shawmut Bank since 1928. Bucklin 
has been president of the bank for the past 29 years and 
was formerly president of Liberty Mutual Insurance Co., of 
which he is now chairman of the board. When he took over 
as president of National Shawmut the physical operations 
were limited to the head office at 40 Water Street. Under his 
leadership the bank now has the largest branch office system 
in New England, maintaining 29 offices. 


MINNESOTA 
Hastings Frank J. Hyland promoted to cashier 
FIRST NATIONAL and trust officer, succeeding the late 
BANK Karl L. Hanson; A. P. Schmitz, to 


asst. cashier and trust officer; and 
Verlin W. Williams, to asst. cashier and asst. trust officer. 


Minneapolis Walter J. Bean, formerly trust officer 
NORTHWESTERN and asst. secretary, named asst. vice 
NAT’L BANK president. A member of the estate 


analysis division since 1948, in his new 
capacity Mr. Bean will be in charge of the pension and profit- 
sharing section. He is a graduate of Minnesota Law School. 


NEBRASKA 
Omaha Victor D. Smith, formerly asst. trust 
OMAHA NATIONAL _ officer, elected asst. cashier and give? 
BANK new duties in the loan department. 
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FREDERICK G. RUDOLPH 










Auburn 
NATIONAL BANK 
or AUBURN 

New York 
HANOVER BANK 










New York 
MANUFACTURERS 
Trust Co. 












New York 
NEw YORK 
Trust Co. 










Greensboro 






BANK 





















Raleigh 
First-CITIZENS 
BANK & TrustT Co. 













Portland 
First NATIONAL 
BANK 











Portland 
UNITED STATES 
Nat’L BANK 












Philadelphia 
FIDELITY-PHILA- 
DELPHIA TRUST Co. 
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New York New York New York 
NEW JERSEY 
Trenton Abram W. Lewis promoted to vice 


PROSPECT NATIONAL president and trust officer; George A. 
BANK & Trust Co. 


Berrell to cashier and asst. trust of- 
ficer. 


NEW YORK 


Robert B. Hole, formerly asst. trust 
officer, elected trust officer. 


C. Kenneth Schlenker and John L. 
Tittle appointed assistant treasurers 
in the personal trust division. 

Harold Philips and Frederick G. 
Rudolph made trust officers, assigned 
to corporate trust department. Philips 
joined Manufacturers when Chatham 


Phoenix National Bank merged with it in 1932. Rudolph start- 
ed with the predecessor Metropolitan Trust Co. 


Charles B. Eddy, Jr., asst. vice presi- 
dent, promoted to vice president in 
the investment department of the per- 
sonal trust division. 


NoRTH CAROLINA 


Jack R. Stannard became asst. trust 


GUILFORD NATIONAL officer, succeeding Norman E. Wells. 


Stannard formerly was with the trust 
department of American Trust Co., 


Charlotte, and previous to that was with Bank of America 
in San Francisco and First National Bank of Miami. 


Nathaniel Beaman, III, appointed pub- 
lic relations officer assigned to the 
trust department in Raleigh. He is a 
grandson of the late Nathaniel Bea- 


man, founder of the banking institution now known as the 
National Bank of Commerce, Norfolk, Va. Holder of an A.B. 
and LL.B. degree from Duke, Beaman practiced law in Nor- 
folk until being recalled to duty in the Navy. 


OREGON 


John R. Curry, formerly new business 
representative in the trust depart- 
ment, named asst. trust officer. Curry 
formerly practice law in Washington, 


D. C., and joined the bank in ’51. Charles F. Zurlinden, 
trust officer, has gone with Northwest Hospital Service, 
Blue Cross, as administrative assistant. 


Donald W. Mackay, who retired re- 
cently as trust officer, will remain 
with the bank as counselor on trusts 
and estate planning. 


PENNSYLVANIA 


Stanley W. Cousley, chairman of the 
board and former president, retired 
as of September 30th, but will con- 
tinue as a director. During his fifty 


years of service with the bank, he filled many positions of 





importance, including head of the real estate and trust de- 
partments. On December first he will become chairman of 
the board and executive vice president of Murphy Oil Co. 


Philadelphia William Fulton Kurtz has resigned as 
THE PENNSYLVANIA president but will remain as chair- 
Co. For BANKING man of the board and senior officer in 
& TRUSTS active direction of the company’s af- 

fairs. William L. Day succeeds him 
as president and chief executive officer, having been executive 

vice president since February, 1950. 

During Mr. Kurtz’s tenure as president, since 1938, de- 
posits increased from $232,000,000 to $652,623,000. Trusts 
and custody funds have approximately doubled. 

Mr. Day, 44, graduated from the U. of Pennsylvania with 
a B.S. degree in Mechanical Engineering. He was a statis- 
tician and syndicate officer with Morgan Stanley & Co., New 
York, and, later, a partner of Drexel & Co., Philadelphia. He 
joined The Pennsylvania Co. as vice president in 1949. 









Pittsburgh Francis S. McMichael appointed trust 
MELLON NATIONAL officer. He has practiced law in Pitts- 
BANK & Trust Co. burgh since 1934. 


TENNESSEE 
Nashville Harry E. Gray promoted to trust 
COMMERCE UNION officer; Virginia Bickley appointed 
BANK asst. trust: officer. 
Nashville William Lane Abernathy elected asst. 
FIRST AMERICAN trust officer. He is a graduate of Van- 
NATIONAL BANK derbilt U., receiving his B.A. degree 


in 1943 and his LL.B. in 1949. 


TEXAS 
Dallas Jack E. Little and John S. Young 
First NATIONAL appointed vice presidents in the busi- 
BANK ness development department. 
Dallas George J. Watts, formerly with Corn 
REPUBLIC Exchange Bank, Philadelphia, ap- 
NATIONAL BANK pointed vice president in charge of 


Republic’s public relations and adver- 
tising department. 


Paris ' Robert McWhirter elected executive 
FirsT NATIONAL vice president in charge of the bank’s 
BANK operations, in the absence of R. C. 


Adams, Jr., president, due to illness. 
Mr. McWhirter has been vice president and trust officer. 


VIRGINIA 
Norfolk Horace M. Mathews, asst. cashier and 
SOUTHERN BANK trust officer, appointed asst. vice presi- 
oF NORFOLK dent; Emerson D. Wood named asst. 
trust officer. 
Petersburg J. D. Jolly elected vice president and 
CITIZENS NATL. trust officer. He was formerly trust 
BANK officer of First National Bank, Mont- 


gomery, Alabama. 









WILLIAM FULTON KURTZ _ WILLIAM L. Day NATHANIEL bEAMAN III 
Philadelphia Philadelphia Norfolk 
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VOQGOOOOOOOOOD DOODOODOOOOODODDO 


TRUST 
EMPLOYMENT EXCHANGE 


OOOO OOOCOOO OO OOOOODOOOOCOODOOOOOD 


Banks seeking trust executives, and 
personnel desiring new opportunities 
are invited to make free use of this 
column, addressing correspondence 
to Trusts and Estates, 50 East 42nd 
St., New York 17, N. Y., attention 
Employment Exchange and _ code 
number. 


Attorney, 34, with six years employee 
benefit plan experience, including home 
office and agency insurance administra- 
tion, design, drafting, seeks position in 
New England, preferably with pension 
trust department of trust company. 29-1 


Young assistant trust officer with gen- 
eral experience in medium sized trust 
department desires to specialize in cus- 
tomer relations and new business in large 
department, or enter small new depart- 
ment on executive level, preferably East 
Coast or South. 29-2 


Assistant trust officer-lawyer, 34, ex- 
perienced in all trust department oper- 
ations, wants position as head of medium 
sized trust department. 29-4 


Assistant trust officer with broad cor- 
porate trust experience in New York 
bank, including knowledge of all func- 
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Member Federal Deposit Insurance Corporation 


_ 


tions of stock transfer, registration and 
disbursement, as well as mechanics of 
personal and custody accounts, seeks po- 
sition preferably in Northeast. 210-1. 


A AA 


MERGERS, CHANGE OF NAME & 
NEW TRUST COMPANY 


Wilmington, Del. — Stockholders of 
EQUITABLE TRUST Co. and the SECURITY 
Trust Co. have approved the merger of 
the two banks effective November 1, un- 
der the name of EQUITABLE SECURITY 
TrusT Co., as reported last month (p. 
628). 


Joplin, Mo.—Final approval has been 
given by the Comptroller of the Currency 
to consolidation of First NATIONAL and 
JOPLIN NATIONAL banks under the name 
of First NATIONAL BANK, effective 
December 31, 1952. 


Camden, N. J.—Effective September 8, 
CAMDEN TRUST Co. absorbed CITIZENS 
NATIONAL BANK of Collingswood. 


Amsterdam, N. Y.—Merger of AmM- 
STERDAM CITY NATIONAL BANK with the 
MANUFACTURERS NATIONAL BANK was 
announced by William I. Tucker, presi- 
dent of the former. 


Buffalo, N. Y.—MARINE TRUST Co. OF 
WESTERN NEW YoRK and the BANK OF 
HAMBURGH, merged under the charter 
and title of the former. 


Oswego, N. Y.—Osweco CouNntTy Na- 
TIONAL BANK and the CITIZENS Na- 
TIONAL BANK & TrusT Co., Fulton 
merged September 30 under the name of 
the former. After two months it is ex- 
pected all business will be transacted at 
the Oswego quarters. 


Butler & Pittsburgh, Pa. — UNION 
Trust Co., Butler, has been bought by 
FIDELITY TRUST Co. of Pittsburgh and 
will be operated as a branch. Frank Mc- 
Clung, president and trust officer of Un- 
ion, will be in charge of local trust af- 
fairs. 

Philadelphia, Pa. — Stockholders of 


SouTH PHILADELPHIA NATIONAL BANK 
and CENTRAL-PENN NATIONAL BANK ap- 


proved a merger under the name and 
charter of the latter, subject to approva] 
of the Comptroller of the Currency. ¢, 
Russell Arnold, president of South Phila. 
delphia, will become a vice president, and 
all other employees retained. 

Rapid City, S. D.—Rapip CiTy Trusr 
Co. opened for business September 15, 
Organized and capitalized by the stock. 
holders of Rapid City National Bank, it 
will have Roy Dean as chairman of the 
board; A. E. Dahl, president; Walter 
W. Pailing, vice president and trust of. 
officer; Earl Keller, vice president and 
asst. trust officer. 

Salt Lake City, Utah—UNION Trusr 
Co. has received permission to change its 
name to UNION BANK & TRUST CoO., as it 
enters the commercial banking field. 

Edinburgh, Scotland—The BANk op 
SCOTLAND will take over the Union 
BANK OF SCOTLAND after necessary ap. 
proval by stockholders. Both banks em. 
brace extensive networks of branches 
throughout Scotland, and are the two 
smallest of the independent institutions, 


A AA 
IN MEMORIAM 


RosBerRt H. BRUNDRETT, vice president 
in the trust department of WINTERS Na- 
TIONAL BANK & TRUST Co., Dayton, Ohio. 

WALTER A. MAYER, vice president of 
Prentice-Hall, Inc., New York, one of 
the most widely known and _ beloved 
friends of the trust fraternity, who for 
several decades helped develop new busi- 
ness promotional programs for banks, 
trust departments and insurance com- 
panies. 

Ray E. MAyYHAM, president and chair- 
man and formerly trust officer of WEst 
Swe Trust Co., Newark, N. J 

Harotp R. RANDLE, assistant vice 
president and trust officer of SEATTLE- 
First NATIONAL BANK, Seattle. 

EDWARD B. STOKES, vice president and 
trust officer of PEOPLES NATIONAL BANK, 
Little Rock. 

JAMES K. WAMBOLD, associate trust of- 
ficer of NATIONAL BANK OF CHESTER 
County & Trust Co., West Chester, Pa. 
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INCOME TAX 






Dependency credits allowed for sup- 
port of three nieces. In 1948, taxpayer’s 
brother had been unable due to illness to 
work except to a limited extent, with 
result that his total earnings for year 
were only $700. His wife earned about 
$1,300. They were unable to pay large 
medical and doctor’s expenses, and also 
support themselves and six children. Tax- 
payer, as next of kin and one most able 
to hesp family, provided large part of 
support of three children. She contribu- 
ten from $10 to $15 per week and total 
during year of not less than $600. She 
bought clothes and food for these three 
children. Taxpayer took three depend- 
ency credits, which Commissioner dis- 
allowed. 

HELD: Commissioner overruled. Tax- 
payer met all three requirements that 
(1) dependents received more than one- 
half of support from taxpayer (2) they 
fell within statutory relationship class- 
ifications (3) their gross income was less 
than $600 ($500 in 1948). Shaw v. Comm., 
Tax Court Memo, Sept. 4, 1952. (Eb. 
Note: While taxpayer gave only about 
$600 for children’s support during 1948, 
she was entitled to exemptions totaling 
$1,800. Had she merely contributed $600 
to family without singling out any par- 
ticular child, she would not have been 
entitled to any credit for it.) 



























Testamentary trust, operating dece- 
dent’s business, taxable as corporation. 
Decedent, desirous of having business 
continued as going concern after his 
death with faithful employees benefiting, 
created testamentary trust in their favor, 
providing for continuing business for 
five years. Beneficiaries, three of whom 
were named trustees, were to share in 
‘iquidation and distribution of trust es- 
tate if still in employ of company at 
termination of trust. Share of any bene- 
ficiary dying before termination of trust 
was to pass to his heirs. Following death 
of decedent in 1946, trustees voluntarily 
began to operate business as joint enter- 
prise for profit. Commissioner deter- 
mined that trust was association taxable 
a corporation and assessed tax accord- 
ingly. 

HELD: Trust had characteristics of 
and substantially resembled corporation 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Tax Attorney, Newark, New Jersey 


and was taxable as such. Morrissey v. 
Comm., 296 U.S. 344, followed. Keatts v. 
United States, U.S.D.C., W.D. of Tenn., 
Aug. 22, 1952. 


Sale of rental property formerly used 
by taxpayer’s mother made by taxpayer 
individually, not as trustee. Taxpayer 
was trustee of testamentary trust cre- 
ated by mother. Among assets was cer- 
tain real estate which had been used by 
her as residence up to her death. Value 
of property for estate tax purposes was 
$17,350. This property passed to testa- 
mentary trust and was rented by trust 
on May 1, 1942 at $100 per month. Ten- 
ant vacated property April 1, 1943. Sub- 
sequently taxpayer, as trustee, trans- 
ferred property to himself individually 
and then sold it in 1943 for $10,000, less 
a broker’s commission of $500. On his 
income tax return for 1943, taxpayer 
claimed a toss of $7,186 as loss on sale 
ef property other than capital asset. 
Commissioner alleged that property was 
capital asset, allowed loss on that basis 
and assessed deficiency. 


HELD: Commissioner sustained. Prop- 
erty was not used in trade or business 
but was capital asset. Hence loss arising 
from sale was not deductibte in full but 
was subject to capital gain and loss 
provisions of Code. Smith v. Gallagher, 
U.S.D.C., S.D. Ohio, June 13, 1952. 


Income of testamentary trust not used 
by holder of life estate taxable to estate. 
Decedent devised to his widow “so long 
as she lives and remains my widow” all 
of his property to be used by her for 
support, maintenance, education, com- 
fort and enjoyment of herself and their 
children; property, however, to be sub- 
ject to control and management of ex- 
ecutors. Decedent died in 1920 and named 
his wife and two brothers as executors. 
Brothers died, leaving widow as sole 
trustee. In 1944 and 1945, income from 
estate was not necessary for support, 
maintenance, comfort or pleasure of 


either widow or children, and trust paid 
tax on income for those years. Commis- 
sioner contended that income was tax- 
able to widow personality and assessed 
deficiency against her, on ground that 
will created no trust and title to prop- 
erty passed to beneficiaries (including 





widow as holder of life estate) and 
hence income was taxable to her, or 
alternatively, if trust was in fact cre- 
ated, widow as sole trustee during years 
in question had unlimited discretion to 
spend al) or part of income for her own 
purpose. 


HELD: Refund granted. Testator in- 
tended to create trust. Executors were 
given broader powers than those ordi- 
narily granted to executors and extended 
over longer period of time than norm- 
ally would be required for administration 
of estate. Discretion of executors extend- 
ed not only to business matters but to 
personal matters, such as support and 
welfare of testator’s children. This in- 
dicated trust, rather than executor rela- 
tionship. Moreover, widow as trustee did 
not have unfettered command of in- 
come, since withdrawals could only be 
made according to ascertainable stand- 
ard set forth in will. Smither v. United 
States, U.S.D.C., S.D. Texas, May 16, 
1952. 


ESTATE TAX 


Income earned during administration 
of estate but not paid to life tenant not 
includible in life tenant’s estate upon 
his death. Decedent was executor of his 
deceased wife’s estate and, under her 
will, was given income for life. Children 
were to receive remainder upon his death. 
Wife died in 1944 but decedent did not 
formally accept his legacy until 1946, 
when he fited his account in State Court. 
From date of wife’s death to filing of 
account, taxpayer reported income re- 
ceived as income of wife’s estate. At 
time of filing account, which was ac- 
cepted by Court, decedent relinquished 
whatever right he had against remain- 
dermen, his children, with respect to 
income earned from 1944 to date of 
account. Upon his death in November 
1946, Commissioner determined that in- 
come earned by wife’s estate from 1944 . 
to 1946 was includible in husband’s gross 
estate. 


HELD: Commissioner overruled. Defi- 
ciency notice referred to amount in ques- 
tion as a debt due from remaindermen. 
However, when filing account of his 
wife’s estate, decedent stated that he 
had “completed the administration of 
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the succession of his wife’s estate and 
had” discharged all debts due by her 
succession. By such statement he was 
foreclosed of any right he may have had 
to income in question. Hence it was not 
debt due decedent and was not includible 
in his estate. Estate of Dreyfous v. 
Comm., Tax Court Memo, Aug. 29, 1952. 


Value of remainder of estate passing 
to charity not ascertainable and deduc- 
tion disallowed. Decedent left residue of 
his estate in trust for sister, directing 
trustees to pay her income for life and 
“also to pay from the principal any 
amount in their discretion for her com- 
fort and welfare.” Remainder of trust 
passed to charities. Executors took es- 
tate tax deduction for amount passing 
to charities, which Commissioner dis- 
allowed on ground that remainder could 
not be ascertained as of date of dece- 
dent’s death due to power of trustees 
to invade principal for benefit of life 
tenant. 

HELD: Refund denied. “Only where 
conditions on which extent of invasion 
of corpus depends are fixed by reference 
to some readily ascertainable and reli- 
ably predictable facts do amount which 
will be diverted from charity and pre- 
sent value of bequest become adequately 
measurable.” Rough guesses, approxima- 
tions, or even relatively accurate valu- 
ations are not sufficient. Standard must 
be one “fixed in fact and capable of 
being stated in definite terms of money.” 
Blodgett v. Delaney, U.S.D.C., Mass. 
May 26, 1952. 


Mortality tables evidentiary only. Will 
provided that residue of estate should 


be held in trust for decedent’s wife for 
life, and then to a University, to establish 
memorial fund for her as token of her 
“long years of devoted and unselfish 
service to Columbia University, its staff 
and its students.” It was known at time 
of decedent’s death that wife could not 
survive him for more than year because 
of incurable disease. Commissioner val- 
ued life estate by reference to actuarial 
tables exclusively. Estate maintained 
that life estate should be valued on 
basis of facts in existence at time of 
decedent’s death. 


HELD: Commissioner overruled. On 
basis of known facts, prdper factor to 
be used in computing charitable re- 
mainder was .961538, value of reversion- 
ary interest of $1.00 at end of one year. 
“Use of mortality tables which are evi- 
dentiary only, must give way to proven 
facts which show less life expectancy.” 
Estate of Nicholas M. Butler, 18 T.C. 
No. 117, Aug. 27, 1952. 


No presumption that furniture and 
silverware used in home are owned by 
wife rather than husband. Decedent be- 
queathed all his tangible property to his 
wife. In event of her prior death, will 
provided that certain specified articles 
of furniture and silverware “if I be the 
owner thereof at the time of my death” 
would go to Tufts College. These articles 
were used in decedent’s household and 
were paid for by him. While decedent 
was stil! alive, wife offered some silver- 
ware to third person as gift. Commis- 
sioner determined that articles referred 
to were part of decedent’s estate and 
assessed deficiency. 
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HELD: Commissioner sustained. Wj. 
dow’s contention that in such circum. 
stances wife and not husband is owner 
of household furniture and silverware 
is not supportable. Fact that decedent 
had disposed of property by will, ip 
and of ‘itself, indicated that decedent 
regarded himself as owner. Estate of 
Hodgdon. Tax Court Memo, Aug. 25, 
1952. 


GIFT TAX 


Revocable assignment of income of 
trust to wife created for maintenance 
of household did not constitute gift. Tax. 
payer was sole trustee under will of 
John Cudahy, who died in 1943. During 
years 1933 to 1943 inciusive, Cudahy 
contributed 999 shares of stock of 
Cudahy Packing Co. to trust created by 
him. Net dividend from such shares was 
reserved to Cudahy but had been as. 
signed by him by revocable agreement 
to his wife. Reason for assignment was 
to provide for maintenance of his house. 
hold and support and education of his 
dependents while he was away from 
home, inasmuch as he traveled extensive. 
ly. Monthly distributions were made by 
trustee to Cudahy’s wife for above pur- 
poses. In 1945, executors of his estate, 
under duress of penalties threatened by 
Internal Revenue Agent, filed gift tax 
returns, prepared by Revenue Agent for 
various years between 1933 and 1943, 
Amounts paid by trustee in those years 
to wife were assessed as gifts. 


HELD: Refund granted. Distributions 
to wife from trust were not gifts and 
gift taxes were erroneously assessed. 
Crittendon v. United States, U.S.D.C,, 
E.D. Wis., Apr. 8, 1952. 









BUREAU RULINGS 


Estate tax regulations amended. The 
1950 Revenue Act enacted two new sec- 
tions (162(g) and 3813) disallowing de- 
ductions for charitable gifts or bequests 
to charitable organizations which are 
not exempt from income tax by reason 
of having engaged in prohibited trans- 
action. Proposed changes in Estate Tax 
Regulations were filed on Sept. 4th. 


Bequests, legacies, devises or transfers 
for use of U. S. Olympic Association de- 
ductible for estate, gift and income tax 
purposes. Since U. S. Olympic Associa- 
tion is exempt under Section 101(6) of 
Internal Revenue Code, contributions 
made to it are deductible by donors i 
computing their taxable net income for 
year in which contributions are made. 
Bequests, legacies or devises to or for 
organization are deductible in computing 
value of net estate and transfers to such 
organization are deductible in computing 
net gifts for gift tax purposes. 

Letter from E. I. McLarney, Deputy 
Commissioner, Apr. 15, 1952. 
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CURRENT LITERATURE. NOTES 


Drafting Wills and Trust Agreements 
— Administrative Provisions 


GILBERT T. STEPHENSON. Boston: Little, 
Brown and Company, 1952. $10.00. Pp xi, 551. 


“] often wonder what the Vintners buy 
One half so precious as the ware they 
sell.” 


RUBAIYAT OF OMAR KHAYYAM 
( FITZGERALD ) 


A good book, such as Mr. Stephen- 
son’s, poses the same question that Omar 
asked, because the benefits received by 
the reader from a good technical book 
ordinarily far exceed the price which is 
paid for it. Mr. Stephenson’s excellent 
work is offered by the publishers as an 
essential guide “ for all who are con- 
cerned with the planning of wills and 
trust agreements.” It will serve this pur- 
pose well provided that it be understood 
what it is not as well as what it is. 


It is a presentation, point by point, of 
clauses from over 750 wills and trust 
agreements which were examined by the 
author in preparing to write the book. 
It is basically a text; that is, it tells a 
story which it illustrates by the various 
clauses — a huge volume of them. 


It is not a collection of forms which 
are to be deemed approved merely be- 
cause they have been included in the 
book. It is much. more a repository to be 
“mined” by the discriminating drafts- 
man — capable of rejecting what is un- 
desirable or unsafe — than a guide for 
any one whose prior education and ex- 
perience do not qualify him to do the 
job of selection and rejection. Therefore, 
the inexperienced — or even the moder- 
ately experienced — must be circum- 
spect as to the use which they make of 
the contents of the book, valuable as they 
may be to an expert. 


In general, Mr. Stephenson seems to 
have contented himself with presenting a 
clause just as it appears in the instru- 
ment which he happened to use as a 
model. He does not appear to have re- 
written the clauses to conform to any 
particular literary style or even to ex- 
clude all loose draftsmanship. Rather, he 
relies on the reader to detect and 
eliminate faulty phraseology, which hap- 
pily is rare. 

This may be illustrated by the clause 
set out on page 164 which authorizes the 
executor to pay certain taxes out of the 
residuary estate. This is too long to re- 
produce in full, but it will suffice to men- 
tion that it authorizes the executor to 
pay “all estate, inheritance, and succes- 
sion taxes, and all other governmental 
charges of every kind and nature which 
may be assessed against any and all gifts, 
devises and bequests made by me under 
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this will, and which may be determined 
to be due against any and all property, 
real, personal, or mixed, at any time 
transferred by me in trust during my 
lifetime ***.” (italics supplied) Even 
this partial extract shows lack of pre- 
cision in phraseology. “Other govern- 
mental charges” would include ordinary 
property taxes, which are certainly not 
intended to be included. 


In general, also, the reader is pre- 
sented with a considerable number of 
clauses covering the same ground with 
no indication as to which is preferred by 
the author. 


On another level, Mr. Stephenson has 
sometimes refrained from steering the 
reader away from dangers that the in- 
experienced may not recognize. For ex- 
ample, he sets out “formula” clauses for 
the marital deduction without pointing 
out their manifest disadvantages. The 
fact that the will given in the appendix, 
supposedly as a model, contains a 
formula clause increases the danger that 
the reader may suppose that our learned 
author intends to vouch for that method. 


Again, he gives a model business buy- 
out agreement with no intimation any- 
where that business buy-out insurance is 
frequently unfair to the first to die of 
the two business associates who enter 
such an arrangement, and that it is fre- 
quently economically unsound. 


To give one more example, after re- 
ferring to the provision of the Revenue 
Act of 1948 authorizing splitting of 
income which is a manifest advantage 
to married couples, Mr. Stephenson says 
at page 160 that “in some cases it may 
be advisable expressly to authorize the 
executor or trustee to participate in 
making joint tax returns.” One might 
wish that our author had said that unless 
there are special reasons to the contrary, 
this authority should always be granted 
— particularly in situations where the 
interest of the family as a whole is 
paramount. 


Despite these qualifications, the solid 
merit of the work under review, its en- 
cyclopedic scope and wide variety of sug- 
gested clauses, make it a.highly desir- 
able addition to any estate planner’s li- 
brary. 

By RAupH R. NEUHOFF, 
Lecturer on Taxation, Washington 
University School of Law; Mem- 
ber, St. Louis Bar. 


American Law of Property 

A. JAMES CASNER, Editor-in-Chief. Little, 

Brown & Co., Boston 6; Six volumes plus in- 

dex. $100. 

It would be nothing less than pre- 
sumptuous for this reviewer to attempt 
a critique of this truly magnum opus co- 
authored by twenty-five of the greatest 
names in the law of property from A to 
W — Thomas Atkinson to Horace White- 
side. Correlated under the guidance of 
Professor Casner, this treatise is some- 
thing more than a collection of analyses 
of specific phases of the law by noted 
authorities on each. It represents an in- 
tegrated, practical approach to the rules 
in this vital area of the law. 


Some notion of the scope of this work 
may be gleaned from a recital of the 
Parts that are of particular interest to 
our fiduciary audience: “Titles after Pro- 
bate Action” — Atkinson; “Powers of 
Appointment” — Charles C. Callahan, 
with W. Barton Leach; “Class Gifts” — 
Casner; “Marital Estates’? — George L. 
Haskins; “Oil and Gas” — Victor H. 
Kulp; “Common Law Rule against Per- 
petuities” — Leach; “Community Prop- 
erty” — C. J. Moynihan; “Restraints on 
Alienation” — M. I. Schnebly; “Future 
Interests” — L. M. Simes; “Statutory 
Rule against Perpetuities” — Whiteside. 


To select one Part for Appraisal, 
“Titles after Probate Action” appears 
to be representative. Apart from con- 
cise and comprehensive capsules of the 
pertinent law, Professor Atkinson injects 
frequent and cogent reference to Uni- 
form and Model Acts. In one instance 
of suggested improvement (ante-mortem 
probate) there is criticism of the Model 
Probate Code’s failure to consider this 

(Continued on page 795) 
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RECENT FIDUCIARY DECISIONS 


AssETs — Administration — Stock 
Certificates and Savings Bond in 
Decedent’s Box Held to Belong to 
Survivor 

Missouri—Supreme Court, Div. No. 1 

Valentine v. St. Louis Union Trust Co., 250 

S.W. (2d) 167. 

Plaintiff and deceased were sisters and 
had lived together for several years after 
the death of the husband of deceased. 
Deceased had a safety deposit box in a 
local trust company in which, according 
to the testimony of neighbors, she stated 
she had placed some stocks, bonds, and 
cash belonging to plaintiff in envelopes 
marked as the property of plaintiff. 
When the box was inventoried the con- 
tents were found to be in accordance 
with the statements. The certificates of 
stock were ih plaintiff’s name. A bond in 
question was a U. S. Government Bond, 
Series G, payable to deceased “or” plain- 
tiff. Plaintiff brought suit in replevin 
to recover the property found in the 
envelopes, and to recover the bond, from 
the executors. Judgment went for plain- 
tiff upon trial without a jury. Plaintiff’s 
theory was that there had been a bail- 
ment, as a matter of convenience, of 
property owned by plaintiff prior to the 
death of deceased. Plaintiff did not rely 
upon any gift or trust theory. The execu- 
tors appealed. 

HELD: Affirmed. The Treasury Regu- 
lations created a joint tenancy with right 
of survivorship in the Series G bond. 
In accordance with Section 315.45 of the 
Regulations, title to the bond vested in 
plaintiff upon the death of deceased. 

The evidence supported the judgment 
with respect to the property in the 
sealed envelopes. A certificate of stock 
is itself evidence of the title thereto of 
the person thereon named as owner. The 
statements of deceased sufficiently identi- 
fied the property belonging to plaintiff 
where the property was found just as 
deceased said it would be and the stock 
certificates themselves showed plaintiff to 
be the owner. 

Cases involving gifts inter vivos and 


trusts were not controlling. Possession 
and control raise a presumption of own- 
ership and place the burden of proof on 
anyone else claiming the property. Plain- 
tiff had met this burden. 


CHARITABLE TRUSTS — Amalgama- 
tion of School Did Not Destroy 
Testator’s Objective 

Maine—Supreme Court 

Guilford Trust Co. v. LaFleur, Attorney Gen- 

eral. 

William Appleyard left the residue of 
his estate in trust with the plaintiff for 
the sole benefit of the Guilford High 
School. Subsequent to the execution of 
the will, the Town of Guilford and three 
other adjoining towns were organized 
into a Community School District and the 
Town of Guilford leased its high school 
building to this District and delivered 
possession of the school to the Trustees of 
the District. One of the defendants, who 
was heir-at-law of the testator, claimed 
that the Guilford High School was no 
longer an existing entity, but had become 
a part of the Community School District 
and had lost its identity, and requested 
that the residue be ordered paid to her. 


HELD: Claim denied. Testator must 
have had knowledge of the formation of 
the school district, after he had drawn 
his will, and yet he had not changed his 
will. “To say that the gift must. fail 
because of the change of name and the 
extension of the area supporting the 
school wouid, in our view, give undue 
weight to a relatively unimportant mat- 
ter.” 


CHARITABLE TRUSTS — Cy Pres Doc- 
trine Not Applicable in Absence of 
General Intent 


Maine—Supreme Court 
First Universalist Society of Bath v. Swett, 90 


A. (2d) 812, 148 Maine 142. 

The tenth clause of the will gave $5,000 
“to the Universalist Church of said Bath, 
the principal to be held intact, the in- 
come only to be used for the support of 
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said church.” There was no residuary 
clause. The fund was claimed by the 
Universalist Church of Maine, the state. 
wide corporate organization of the Uni. 
versalist Church, and by the heirs at law 
of the testator. 

The lower court directed that the fund 
be paid to the Universalist Church of 
Maine under the doctrine of cy pres, to 
hold and use the same for general char. 
itable and religious purposes of Uni- 
versalism. The Universalist Church of 
Bath had long ceased to function but had 
never been legally dissolved and the ques. 
tion before the court was whether, upon 
the failure of this purpose, a trust re. 
sults by implication of law in favor of the 
estate of the testator or whether the 
court, under its equitable powers, will 
apply the fund cy pres to some other 
charitable purpose. 


HELD: Reversed. To apply the doc- 
trine of cy pres, the will must sufficiently 
express a general charitable intent so 
that upon the failure of the specific char. 
itable purpose the substitution of char- 
itable legatees will be permitted under 
the cy pres doctrine. The intent of the 
testator here was to aid in the support 
of the particular Universalist Church. 
There is nothing in the instrument itself 
or in the circumstantial facts to indi- 
cate the general charitable intent which 
would authorize the application of cy 
pres. 

The purpose for which the bequest was 
made having failed because the specific 
Church has ceased to function, the gift 
fails both as to the principal and its 
accumulated unexpended income. There 
being no disposition thereof by the will 
the funds should be distributed as in- 
testate property under a resulting trust 
in favor of the estate and should be 
paid to the administrator thereof. 


DISTRIBUTION — Adopted Child is 
Not Beneficiary of a Gift to “Chil- 
dren” 

Rhode Island—Supreme Court 
Rhode Island Hospital Trust Co. v. Sack, 90 A. 
(2d) 436. 

A trust deed provided for the payment 
of income for life to a nephew of the 
settlor and upon his death directed that 
the principal “shall be distributed in 
equal parts by said trustee to the children 
of said A. Albert Sack 3rd living at the 
time of his decease ***.” 


The trust was dated July 24, 1919. 
The life beneficiary was ten years old at 
the time of creation of the trust. The 
settlor died September 7, 1939. The life 
beneficiary had a natural son, born Jat- 
uary 1, 1931, and in 1949 he and his 
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STATES 


second wife adopted a minor child, then 
less than a year old. The life beneficiary 
died August 7, 1950. 


HELD: The entire trust principal 
should be transferred by the trustee to 
the natural child and the adopted child 
does not share in it. Under Rhode Island 
law the word “children” in such a be- 
quest does not usually include an adopted 
child unless it is manifest from the lan- 


guage of the will and the surrounding ° 


circumstances that the testator or settlor 
intended to include such child. Here the 
adoption took place thirty years after 
the making of the indenture of trust and 
ten years after the death of the settlor. 


DISTRIBUTION — Interest of Dece- 
dent in Corporation Passes as Per- 
sonal Property Although Decedent 
was Sole Stockholder and Corpora- 
tion Owned Valuable Real Estate 


Tennessee—Supreme Court 
Hinton v. Carney, 250 S.W. (2d) 364. 


Decedent was the sole stockholder of 
a corporaticn which owned valuable real 
estate. After his death intestate, his ad- 
ministrator voted all of the stock at a 
stockholder’s meeting, authorizing trans- 
fer of the real estate to the administrator 
and authorizing the surrender of the cor- 
porate charter. The administrator then 
sold the real estate, and a controversy 
arose as to whether the proceeds from 
this sale should be distributed as personal 
property or as real property. The trial 
court held that the distributees rather 
than the heirs should take since the 
interest of the decedent in the corpora- 
tion was personal property. 


HELD: Affirmed. The theory of the 
heirs is that decedent, being the sole 
stockholder, was the equitable owner of 
the real estate belonging to the corpora- 
tion, and that the corporation was a mere 
legal fiction which the court should ig- 
nore. It is well settled, however, that the 
owner of all of the stock of a corpora- 
tion has no title, legal or equitable, to 
the property of the corporation. The 
ownership of a share of stock simply 
gives one a right to participate in the 
net profits of the business, and upon dis- 


solution of the corporation, to a propor- 
tion of the assets. His interest is per- 
sonal property, and upon his death goes 
to his administrator, although the entire 
capital of the corporation may consist of 
real estate. 


DISTRIBUTION — Designation of 
After-born Child as Beneficiary of 
Insurance Constitutes “Settlement” 
Precluding Intestate Share 


New York—Appellate Division, Fourth Dept. 
Matter of Farber, 114 N.Y.S. (2d) 119. 


When the will was executed, the testa- 
tor had a wife and one daughter. Subse- 
quently, he had another daughter for 
whom no testamentary provision was 
made, but he designated both daughters 
as equal beneficiaries of certain life in- 
surance policies. The question was 
whether this amounted to a “settlement” 
within the meaning of Section 26, De- 
cedent Estate Law, which provides that 
any child born after the signing of a 
will and “unprovided for by any settle- 
ment” may take an intestate share. 


HELD: The designation of the after- 
born daughter as co-beneficiary of the 
insurance was a “settlement” within the 
meaning of the statute. It is not a re- 
quirement that the “settlement” be made 
prior to or contemporaneous with the 
signing of the will. Whether the “settle- 
ment” is adequate is for the testator and 
not for the court to say. 


LIFE TENANT & REMAINDERMAN — 
Life Estate Created 


Oklahoma—Supreme Court 
McAllister v. Long, 246 P. (2d) 352. 


Testator gave all of his property to his 
wife “to be used by her in any manner 
that she may deem fit and proper during 
her lifetime, and at the time of her death, 
it is my wish and desire that said proper- 
ty be divided” between his seven named 
children, one-seventh each. The next 
paragraph provided “It is my desire and 
I hereby direct” that if any child should 
predecease him such child’s_ interest 
should be divided among that child’s chil- 
dren. The widow sought a construction of 
the will that she had acquired the fee title 


SERVING BENEFICIARIES OR MANAGING PROPERTY 


IN 47 STATES AND 16 FOREIGN COUNTRIES 


FIDELITY TRUST COMPANY 
PITTSBURGH, PA. 


OcroBeR 1952 


to all of the decedent’s property. De- 
cedent and his widow were approximately 
80 years of age at the date of the death 
of decedent. The lower court construed 
the will to give the widow only a life 
estate. 


HELD: Affirmed. The precatory words 
in the first clause above mentioned 
should be construed in the light of the 
directory words in the succeeding clause: 
“It is my desire, and I hereby direct;” 
otherwise the succeeding clause was 
meaningless. Given that construction, or 
even by ignoring the precatory words in 
the first clause as unnecessary and super- 
fluous, it was clear that only a life estate 
was intended. In view of the age of the 
widow and the fact that the testator had 
reason to regard the life estate as ample 
for the support of the widow, this con- 
struction was not only sound but a wise 
disposition by the testator. 


PERPETUITIES — Charitable Trusts 
for Maintaining Public Cemetery 
Valid but Trust for Private Ceme- 
tery Held to be a Perpetuity 


Tennessee—Supreme Court 
' Pope v. Alexander, 250 S.W. (2d) 51. 


Testator created a trust fund and pro- 
vided that one-half of the annual income 
therefrom should be used by his trustees 
to maintain a private family cemetery 
and the other half to maintain a church 
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cemetery. It was stipulated that the 
named church cemetery had been a public 
burial place for over 100 years, was well 
kept and had an active board of trustees 
supervising it. The Chancellor held that 
the trust was valid in so far as this 
public cemetery was concerned but that 
the trust for the private family cemetery 
violated the Rule against Perpetuities. 

HELD: Affirmed. The general rule is 
that a valid charitable trust is established 
when the purpose for which it is created 
is to maintain or upkeep a public ceme- 
tery. The authorities draw a sharp dis- 
tinction, however, between a public and 
a private cemetery, and it is generally 
held that a bequest for perpetual care 
of a private burial ground is void as a 
perpetuity. Tennessee has followed the 
latter rule for over a century. The two 
trusts created are not so interwoven that 
they cannot be separated, and therefore 
the entire gift will not be held to be 
void. 


PowERS — Limitations — Trustee’s 
Discretion as to Amount of Fund 


Nebraska—Supreme Court 
Reed v. Ringsby, 54 N.W. (2d) 318. 


Suit in equity to determine rights of 
a beneficiary of a trust, and to remove 
trustees having interests conflicting with 
those of the beneficiary. A will (as inter- 
preted by a final decree of a court having 
jurisdiction) devised property to certain 
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individuals to hold a “substantial part” 
thereof, as trustees. The will gave the 
trustees discretion to determine, (1) what 
constituted a “substantial part,” and (2) 
how and when it should be used for the 
beneficiary of the trust. The trustees 
designated approximately one-fourth of 
the property coming into their hands, to 
be a separate fund for the beneficiary and 
stated that the trustees would thereafter 
determine how and when the fund was 
to be used. 


HELD: The action of the trustees was 
a fair and proper exercise of their dis- 
cretion. The court properly refused to 
remove the trustees, even though they 
had an interest conflicting with that of 
the beneficiary, since the trustees were 
named by the settlor and have evidenced 
a willingness to carry out the trust as 
directed by the court and “have done and 
failed to do nothing contrary thereto.” 


SPOUSE’S RIGHTS — Provision For- 
feiting Inheritance to Sons on Elec- 
tion Against Will Not Against Pub- 
lic Policy 


Pennsylvania—Supreme Court 
Houston Estate, 371 Pa. 396. 


Testator left his $120,000 estate in 
trust to pay his widow $150 a month for 
life and upon her death to pay $50 a 
month to each of two sons for life, with 
remainder to grandchildren. He provided 
that if his widow elected to take against 
the will, the gifts to the two sons were 
revoked and her sister and her children 
were to receive the income during their 
lives. The widow elected to take against 
the will. The executor proposed to dis- 
tribute the estate in accordance with the 
will and the sons filed exceptions to the 
proposed distribution on the ground that 
the testator’s action in placing his widow 
in the position of either accepting a rela- 
tively small bequest or of disinheriting 
her sons was against public policy. The 
lower court dismissed the exceptions and 
one son appealed. 

HELD: Affirmed. A testator may dis- 
inherit his children and he may condition 
legacies to them in such a way that the 
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happening of a certain event will result 
in their disinheritance. Here, the widow 
was faced with the unfortunate choice of 
receiving a small legacy or causing the 
children to lose their bequests, but that 
is a question of the wisdom of the testator 
and not public policy. 


SPOUSE’s RIGHTS — Widow’s Interest 
Under Marital Deduction Tax 
Formula Clause Fixed Without 
Reference to Property Passing Out- 
side of Will 


New York—Surrogate’s Court, Westchester Co, 
Matter of Reben, N.Y.L.J., Aug. 18, 1952. 


The testator bequeathed to his wife, 
outright, an amount equal to the maxi- 
mum marital deduction. His taxable es. 
tate included property that did not pass 
under his will, consisting of life insur. 
ance proceeds and jointly owned proper- 
ty which qualified for the marital de. 
duction. The question was whether the 
amount of the wife’s legacy should be 
diminished by the value of the property 
that passed to her outside the will. 


HELD: The wife’s legacy is not to be 
reduced by the value of the property 
which passed outside the will. The testa- 
mentary provision was a general legacy, 
the amount of which was fixed by the 
language of the will. Although the trans. 
fers of property outside the will were in 
effect when the will was signed, the 
testator did not mention such property. 
Thus, the wife received more than the 
amount of the maximum marital deduc- 
tion. 


TAXATION — Estate & Inheritance — 
Later Gifts Not Part of Lifetime 
Plan and Held in Contemplation of 
Death 


Pennsylvania—Supreme Court 
Eshelman Estate, 371 Pa. 400. 


Between 1936 and 1949, decedent gave 
to his children and grandchildren from 
time to time a total of $157,000 in cash 
and defense bonds. In October, 1949, he 
entered a hospital for treatment of a 
condition which he was told required 
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careful observation and should be care- 
fully followed. He incorporated his busi- 
ness in 1947 with a capital of 2,000 shares 
of common and 3,000 shares of 5% pre- 
ferred stock, all of which was issued to 
decedent and his son in equal shares. On 
December 5, 1949, he gave 300 shares of 
preferred stock to each of his two daugh- 
ters and 60 shares to his son. He was 
released from the hospital on December 
13 and on January 20, 1950, he gave 500 
shares of preferred stock to his daugh- 
ters and 8 grandchildren and 40 shares 
to his son. He retained all of his shares 
of common stock and 300 shares of pre- 
ferred. 


On November 30, 1950, he died at age 
80 from a coronary thrombosis after an 
operation for a cancerous tumor. The 
Commonwealth included the gift shares 
at a value of $120,000 in appraisement of 
decedent’s taxable estate of $736,000, on 
the basis of the statutory presumption 
that a gift within a year of death was in 
contemplation of death. The 1000 common 
shares he retained were valued at 
$251,000 in the appraisement and the 300 
preferred shares at $30,000. The donees 
appealed from the appraisement to the 
lower court which dismissed the appeal. 
By stipulation, one of the donees appealed 
to the Supreme Court. 


HELD: Affirmed. The gifts of the stock 
were not part of the plan of giving which 
started in 1936 because the earlier gifts 
were in cash and defense bonds while the 
gifts within ten months of death were 
entirely of the stock in his business and 
almost amounted in value to the total 
given during the preceding 13 years. In 
view of the fact that decedent had other 
assets which he could have given, the 
transfer of the stock shows clearly that 
decedent did not give the stock merely 
because of its monetary value but because 
he wished the donees to have control of 
his business. Realizing he was nearing 
the end of his life and facing the prob- 
ability of several operations, decedent 
relinquished control of his chief asset to 
his heirs. 


For 


TERMINATION — Trust Ended on Ac- 
quisition of Beneficiaries’ Interests 


Oklahoma—Supreme Court 
Canning v. Bennett, 245 P. (2d) 1149. 


Decendent’s will created a trust for the 
benefit of his wife “A” and four children 
“B,” “C,” “D” and “E” in equal shares. 
Income was distributable currently for 
the term of the trust, ten years, but the 
trust might be terminated earlier under 
specified conditions. It was further pro- 
vided that if a beneficiary died prior to 
termination of the trust such beneficiary’s 
share should become a part of the estate 
and trust. 


A suit was brought to terminate the 
trust almost six years after its creation, 
asking to distribute all the properties to 
the widow “A” and to the child “B.” 
“A” and “B” or the trust, pursuant to 
privilege conferred by the terms of the 
trust, had acquired by purchase all the 
interests of children “C” and “E” and 
one-half of the interest of “D.” “D” had 
died before the proceedings to terminate 
were commenced. “C” and the heirs of 
“D” objected to such proposed distribu- 
tion, and as grounds for defense con- 
tended (1) that since the properties 
which were subject to the trust were 
leasehold interests in oil and gas, such 
properties constituted consumable proper- 
ties which could not be the subject mat- 
ter of a trust; (2) the release by “D” 
of a one-half interest in the trust was 
executed on a Sunday and was hence 
illegal; (3) the agreement of conveyance 
of “C’s” interest was for a grossly in- 
adequate consideration and that contract 
should have been rescinded. The trial 
court decreed a termination of the trust 
and distribution of its assets to “A” 
and “B.” 

HELD: Affirmed. All beneficiaries of 
the trust had a conditional equitable in- 
terest which ripened into absolute title 
to that portion of income and corpus of 
the trust paid to them, but with respect 
to any unpaid portion was subject to be- 
ing defeated as to any beneficiary who 
died without issue prior to termination of 
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the trust. With respect to the respective 
contentions of “C” and the heirs of “D”: 

(1) Oil and gas leases constitute an 
interest in real estate and may properly 
be the subject of a trust since under title 
60, Section 175.2, Oklahoma Statutes An- 
notated, a trust may be created in real 
or personal property for any purpose 
for which a contract may be made. Fur- 
ther, the beneficiaries had accepted the 
benefits of the trust for more than five 
years and were now estopped. 


(2) An executory contract made on 
Sunday is illegal and will not be en- 
forced, but a contract which is fully exe- 
cuted on a Sunday will not be set aside, 
since the parties stand in pari delicto. 
In any case, “D” had accepted payment 
in full for the release of one-half her 
interest in the trust subsequent to execut- 
ing the assignment and had for a long 
time acquiesced in payment of income 
from the trust pursuant to the terms of 
the assignment and was thus estopped. 

(3) Gross inadequacy of consideration, 
standing alone, is not sufficient ground 
upon which to cancel a contract. The evi- 
dence indicated that the seller was of 
more: than average business experience 
and judgment, that neither the trustee 
nor the purchaser had misled her in any 
way, and that she had recognized that 
by the sale she was realizing less than 
she would have realized had she waited 
for distribution. 
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WILLs — Construction — Devise to 
Person Staying in Home of Testa- 
tor During Last Illness 


Tennessee—Court of Appeals (Eastern Section) 
Cansler v. Unknown Heirs of Chairs, et al, 250 
S.W. (2d) 579. 

Testatrix devised certain real property 
in trust to her executor instructing him 
to convey it “to the person or persons 
who shall stay with me in my home con- 
tinuously during my last illness .. .” 
The executor was authorized to deter- 
mine the person who was qualified to re- 
ceive this property. The will was written 
in 1949, and at that time testatrix was 
living in her own home and was attended 
by a nurse. The nurse subsequently left, 
however, and in October, 1949, testatrix 
moved into the home of defendants Mr. 
and Mrs. Beck, where she resided until 
her death in 1950. She had no close rela- 
tives, and she was treated by Mr. and 
Mrs. Beck as a member of their family 
until her death..The executor filed this 
suit to construe the above devise, con- 
tending that no person actually lived in 
the home of testatrix during her last 
illness. He contended that he had author- 
ity to place his own construction on the 
devise and that no one had fulfilled the 
requirements thereof. The Trial Court 
awarded the property to Mr. and Mrs. 
Beck. 


HELD: Affirmed. Although the execu- 


A Trust company 


A a 
bank 


The world’s oldest 
Titie company 


LAND 
TITLE 


BANK AND TRUST COMPANY 


PHILADELPHIA 
Broad and Chestnut 


tor is given the right to determine those 
persons qualified to take, he must exer- 
cise his judgment and discretion in good 
faith, and must be guided by what he 
finds in the will, and not by his own 
personal views. It is true that there was 
no literal compliance with the terms of 
the devise by any person, but the intent 
of the testatrix should not be allowed 
to fail entirely simply because it cannot 
be carried out to the very letter. There 
is some evidence to indicate that testatrix 
regarded the Beck home as her own 
home during her last illness, but whether 
this be true or not, it is obvious that she 
intended to compensate those persons 
who should give her companionship and 
care during her last illness. 


WILLs — Construction — Income 
Passes to Beneficiary’s Estate — 
Law of Domicile Rather Than 
Situs of Trust Controls 


Maine—Supreme Court 
United States Trust Co. of New York v. Bosh- 


koff, 90 A. (2d) 713; 148 Maine 134. 

Douglass’ will created a residuary trust 
for the life of his wife, who waived the 
provisions of the will. In an earlier pro- 
ceeding for construction of this will the 
Court, in United States Trust Co. v. 
Douglass, 143 Me. 150, held that the 
waiver of the widow did not accelerate 
distribution. 

The will provided that the residue of 
the estate should be held “in trust, never- 
theless, during the life of my said wife, 
to invest and reinvest the same and to 
pay to my said wife out of the entire net 
income arising therefrom, semi-annually 
or oftener in the discretion of my trus- 
tees, at the rate of six thousand (6,000) 
dollars a year, and certain additional 
amounts in the contingencies hereinafter 
specified, and to pay the remainder of 
said entire net income yearly to my 
brothers me surviving, to the children in 
the first degree me surviving of my 
brothers, whether my brothers or any of 
them be living or dead at the time of my 
decease, and to my cousin, Sarah M. 
Crone, share and share alike, per capita 
and not per stirpes.” 


At the time of the testator’s death, the 
survivors referred to in the foregoing 
paragraph consisted of his brother Rob. 
ert; three children of Robert; the cousin 
Sarah and two children of the testator’s 
deceased brother Edwin. Robert died jn 
1949 and the question was the disposition 
of Robert’s share of the income, whether 
it should be paid equally to the survivors 
or to his estate. 

HELD: The persons entitled to the in. 
come during the lifetime of the widow do 
not compose a class; there are no words 
of survivorship to indicate a joint ten. 
ancy in the income, and the provision to 
share alike indicates tenancy in common, 
“It is plain that the testator desired al] 
the income distributed among the named 
relatives who survived him, until the end 
of his wife’s life, and it is our opinion 
that the right to receive the share of in. 
come during the lifetime of the widow be. 
came and was a vested interest which 
passes to the legal representatives of 
the now deceased brother Robert.” 


The question whether the trust should 
be administered and the trust assets in. 
vested in accordance with the law of 
Maine or of New York, has never been 
formally passed upon by this Court, but 
as a matter of practice it has long been 
assumed by the bench and bar of Maine 
that, in the absence of a clearly expressed 
contrary intention by the testator, a 
testamentary trust is controlled by the 
law of the testator’s home estate where 
the will was allowed. The fact that a 
testator nominates as trustee a person 
or corporation in whom he has confidence, 
who is living or may thereafter live in 
another state and has possession of the 
trust funds there, does not mean that the 
testator intends that the law of the trus- 
tee’s residence shall apply to the trust. 
In this case the law of Maine controls 
the administration of the trust. 

\ 
WILLs — Construction — Per Capita 

Distribution to Grandchildren 


Maine—Supreme Court 
Mellen v. Mellen, 90 A. (2d) 818. 


The residue of the estate was placed 
in trust, the income to be equally divided 
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among such of the testator’s children as 
were living at his deecase and the chil- 
dren of any deceased child by right of 
representation. At the decease of the sur- 
yivor of the children, the trust was to 
terminate and the trust estate was to 
then vest in the testator’s grandchildren. 
On this petition for construction, the 
question was whether at the termination 
of the trust the grandchildren took per 
capita or per stirpes. 

HELD: The grandchildren took per 
capita. “We find nothing to indicate that 
he (the Testator) intended inequality 
when the first phase of his plan came to 
an end and the second and final one was 
at hand. He would have declared that his 
grandchildren should take from him un- 
der their parents, if he had so intended. 
He did provide that they should take 
from him directly as a class. In the ab- 
sence of express provision for a stirpital 
provision, his will must be construed as it 
was construed in the Decree entered by 
the single Justice.” 


WILLs — Probate — Court May Not 
Appoint Administrator Pending 
Contest 


Arizona—Supreme Court 
In re O’Connor’s Estate, 246 P. (2d) 1063. 

































Testatrix left all her property to Kel- 
sey, who for a long time was married to 
her deceased sister, but who since her 
sister’s death had remarried. During his 
life Judge O’Connor and Mrs. O’Connor 
had stated that they wanted Kelsey to 
have the property here involved, and Mrs. 
0’Connor had frequently made that state- 
ment to numerous people after Judge 
O’Connor’s death. There was testimony 
that Mrs. O’Connor was mentally incom- 
petent at the time her will was made; 
that she was suffering from delusions, 
believing both her husband and sister 
still to be alive; that her regular attorney 
refused to draw a will for her because 
he thought she was incompetent; that 
another attorney drew the will at the 
request of Kelsey, the beneficiary; that 
the second attorney discussed the will 
at length with Mrs. O’Connor and made 
notes at the time because of her rather 
feeble condition; that he thought she was 























mentally competent to make a will but not 
competent in all respects. The trial court, 
following the verdict of the jury, set the 
will aside and appointed a general ad- 
ministrator. 


HELD: Reversed. 


1. Appointment of general admin- 
istrator pending final determination of 
will contest is void. 


2. There was no evidence to justify 
the findings of the jury that the deceased 
was mentally incompetent at the time she 
made the will, or that she was unduly 
influenced by outside parties. 


3. A person may make a will if men- 
tally competent at the time it is made, 
even if he suffers delusions at other 
times; and he may make a will if the de- 
lusions from which he suffers do not 
affect his understanding of the nature 
of his act, the nature of his property 
and the object of his bounty. 


4. Where the person who is princi- 
pally the beneficiary of a will procures 
its preparation and furnishes all the 
information concerning it a presumption 
of undue influence arises. However, this 
presumption vanishes once testimony or 
evidence has been introduced to the ef- 
fect no such influence was used. 


5. When a presumption of undue in- 
fluence has been dissolved, it is incum- 
bent upon the contestants to prove the 
existence of such undue influence by 
clear preponderance of the evidence. 


WILLs — Probate — Acknowledg- 
ment by Testator to Witnesses 
That Document is His Will Re- 
quired for Valid Execution under 
Uniform Act 


Tennessee—Court of Appeals (Middle Section) 
Lawrence v. Lawrence, 250 S.W. (2d) 781. 


In a will contest, proponents offered a 
document bearing the signature of de- 
cedent and the signatures of two wit- 
nesses. There was no attestation clause 
preceding the signatures of these wit- 
nesses. One of the witnesses was dead, 
and the other testified that when she 
signed the document, she did not know 
it was a will and that she did not learn 
this fact until later. Contestants offered 
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no proof but moved for a directed ver- 
dict for failure to prove a valid execu- 
tion of the will. The Trial Court held in 
favor of the will. 


HELD: Reversed. The Uniform Wills 
Act, enacted in Tennessee in 1941, re- 
quires that a testator shall signify to 
the witnesses that the document is his 
will, and that he shall then sign it or 
have it signed for him. The witnesses 
are then to sign in the presence of 
testator and of each other: The require- 
ments of the statute are unambiguous. 
In this case there is no evidence what- 
ever that testatrix signified that the 
document was her will or that the wit- 
nesses knew that it was a will. Conse- 
quently the document was not executed 
in accordance with the requirements of 
the statute and is not entitled to probate. 
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device for establishing wills during the 
lifetime of the testator. 

In a treatise of national coverage, the 
most important contributions that can be 
made lie in directing the progress of 
the law along modern and uniform lines. 
The “American Law of Property,” while 
of outstanding practical utility to the 
profession today, bids fair to exert a 
tremendous influence on the development 
of the law of the future. 
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Where There's A Will 


Wo.cott H. PITKIN, vice chairman, 
and counsel of International Telephone 
& Telegraph Corp., and former Attorney 
General of Puerto Rico, left his wife all 
his personal effects and his interest in 
jointly owned property, together with 
$10,000 in cash. To his sister Mr. Pitkin 
bequeathed $5,000, a farm presently oc- 
cupied by her, all securities in their joint 
names inherited from their father and 
the income of a trust of one-quarter of 
the residue of his estate. The rest goes 
outright to Mrs. Pitkin who is named co- 
executor and co-trustee with J. P. Morgan 
& Co., Inc. 


PAUL SPEICHER, president of The In- 
surance Research & Review Service, a 
leading publisher of books and services in 
the insurance and estate planning fields, 
recited in his will that his stock in the 
company had been endorsed in blank and 
deposited with Fletcher Trust Co. of In- 
dianapolis as trustee under a 1944 Pur- 
chase and Sale Agreement calling for the 
purchase of the shares by R & R (as the 
corporation is popularly known) at a 
price fixed by formula. The trustee also 
held and was beneficiary of a certain 
life insurance policy owned by the com- 
pany on Mr. Speicher’s life, the proceeds 
of which were to be applied to the pur- 
chase price, any inadequacy to be made 
up in cash, notes or bonds of the cor- 
poration, the latter amount to be paid 
over to persons designated in a written 
request filed with the trustee. As to the 
insurance proceeds, the will directs them 
to be added to the residuary estate which 
is set up in trust with Fletcher Trust 
Co. to pay Mrs. Speicher all the income 
for life. 

Declaring his intention that the marital 
deduction be allowed with respect to this 
trust, the widely known speaker and 
author on life insurance directed the word 
“income” to conform with Internal Rev- 
enue Code provisions regarding the mar- 
ital deduction. Mrs. Speicher may demand 
any part of the principal during her 
lifetime and appoint any balance re- 
maining at her death by a will specifical- 
ly referring to this power of appointment. 
Apparently to protect the marital deduc- 
tion, the will includes a “reverse” simul- 
taneous death clause, which presumed the 
widow to survive if there were no suffi- 
cient evidence that she and the testator 
had died otherwise than simultaneously. 
The trust company and Hilbert Rust, a 
business associate, are named executors. 


WILLIAM T. NOONAN, president of the 
Buffalo, Rochester and Pittsburgh Rail- 
way Co. since 1910, gave his wife all his 
personal effects and the life use of his 
residence and appurtenant lands which 
are to pass at her death to their two 
daughters or the survivor of them. The 
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executors — two individuals and Lin- 
coln Rochester Trust Co. — are author- 
ized to sell this property with the con- 
sent of Mrs. Noonan or, if she be inca- 
pacitated, of the daughters. The proceeds 
of any such sale would be added to the 
residue of the estate which is placed in 
three equal trusts with the trust com- 
pany for the respective benefit of the 
widow and children, they to receive the 
income and such principal as the trustee 
deems advisable or desirable for their 
best interests, bearing in mind Mr. 
Noonan’s express declaration that their 


welfare and comfort are his primary 
concern. Their receipt for payments of 
principal will constitute a full release to 
the trustee with respect to the adequacy 
of the purpose of the invasion and the 
amount thereof. Upon Mrs. Noonan’s 
death her fund will be divided between 
those of the children, which in turn upon 
their death will be distributed to their 
then living descendants. In conferring 
broad investment powers upon the trus. 
tee, the testator authorized it to hold a 
substantial amount in cash if considered 
temporarily advisable from time to time. 
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He’s been studying one subject for years... 


E Is YouR Connecticut General represen- 
tative ... studying the integration of 
insurance with estate and business problems. 
He is a top-ranking expert in the whole 
broad field of personal and estate insurance, 
business insurance and pensions. 
Trust officers, accountants and attorneys 
make use of his experience. 
He is a good man to have at your conference 
table. His analytical approach is applicable to 


all the problems of distribution or accumulation 
of an estate. His wide contacts and activity 
may be a source of new business to you. 

For further information, write Connecticut 
General Life Insurance Company, Hartford, 
Connecticut. 
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